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Abstract 


The pre-sale system for commercial properties is a critical 
component of the real estate industry, enabling developers 
and investors to secure funding for large-scale projects 
before they are completed. This system allows developers 
to sell units in a building or project before construction is 
finished, providing them with the necessary funds to 
complete the project. Investors, in turn, have the 
opportunity to purchase units at a discounted rate and 
potentially profit from the appreciation of the property 
value. The problem lies with the pitfalls of commercial 
pre-sale transactions which can be crucial for investment 


decisions for investors. 


This research provided an overview of the pre-sale 
system for commercial properties, including its unigue 


characteristics and challenges. The researcher has 


explored the legal and regulatory framework governing 
the pre-sale system, as well as challenges and strategies 
and tactics to secure buyers’ benefits. The researcher 
discussed the potential legal and regulatory risks 
associated with pre-sales, such as lack of clarity in the 
mechanism for the transfer of pre-sold commercial 
properties, problems faced in the regulation of pre-sale 
system advertising, and the imperfect supervision system 


of pre-sale funds. 


This research used a legal dogmatic approach, which 
provided concise and lucid explanations of established 
legal principles, which are crucial as the legal system 
serves as the normative framework for examination. This 
research endeavours to present a structured account of the 
principles, regulations, and ideas that govern the relevant 
legal domain and aids in scrutinizing their 
interrelationships, to resolve any unclear gaps in the 
current legislation. Comparative law has been 
implemented to find similarities and differences between 


civil law countries such as Finland and Mainland China 


regarding the conditions for pre-sale, management of 


construction costs and pre-sale funds and mortgage loans. 


This research emphasizes the importance of improving 
the legal environment and regulatory framework for 
commercial pre-sale transactions. The researcher has 
identified several methods to improve the current 
commercial pre-sale transactions: the legal system should 
recognize the legitimacy of re-transferring pre-sold 
commercial properties, and establish relevant transfer 
procedures and conditions; the pre-sale advertisement 
should be aligned with the contractual framework and 
advertising practices should be monitored under strict 
regulation; finally, the suggestion for a two-stage 
supervision system for the pre-sale funds shall be 


established to ensure the safety of investors? funds. 


From the comparative research, despite both countries 
being civil law countries, there are significant similarities 
and differences between the pre-sale systems. The main 
difference is the regulation for the pre-sale properties from 
the start to the end, Finland has employed an RS system to 


rely upon, whereas Mainland China has employed 
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different strategies in each city. Further, since Mainland 
China lacks a uniform legal framework with the 
commercial real estate pre-sale system, it is important to 
employ certain regulatory policies to safeguard investors’ 


investment decisions. 


By the end of the research, readers will have a 
comprehensive understanding of the pre-sale system for 
commercial properties and its impact on the real estate 
industry. This knowledge will be helpful for developers, 
investors, and other industry professionals who want to 
make informed decisions about pre-sales and their role in 
the real estate market. Future research on the Western pre- 
sale systems could provide valuable guidance for the 
Chinese pre-sale system, and the study of the best 
practices of the developed systems could identify methods 


applicable to the Chinese context. 


Keywords: Pre-sale real estate housing contract, pre- 


sale system, comparative law 
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Tiivistelmä 


Kaupallisten kiinteistöjen — esimyyntijärjestelmä on 
kiinteistöalan keskeinen osa-alue, joka mahdollistaa 
kehittäjien ja sijoittajien rahoituksen turvaamisen suurille 
projekteille ennen niiden valmistumista. Tämä järjestelmä 
mahdollistaa kehittäjille asuntojen tai projektien myynnin 
ennen rakentamisen valmistumista, tarjoten heille 
tarvittavat varat projektin viimeistelyyn. Sijoittajat 
puolestaan voivat ostaa yksiköitä alennettuun hintaan ja 
mahdollisesti hyötyä — kiinteistön = arvonnoususta. 
Ongelmana = ovat kaupallisten —esimyyntikauppojen 
sudenkuopat, jotka voivat olla ratkaisevia 


sijoituspäätöksille sijoittajille. 


Tämä tutkimus tarjoaa yleiskuvan kaupallisten 
kiinteistöjen esimyyntijärjestelmästä, mukaan lukien sen 
erityispiirteet ja haasteet. Tutkija on tutkinut 


esimyyntijärjestelmää säätelevää oikeudellista ja 
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lainsäädännöllistä viitekehystä sekä haasteita, strategioita 
ja taktiikoita ostajan etujen turvaamiseksi. Tutkija 
keskusteli — esimyyntiin liittyvistä mahdollisista 
oikeudellisista ja sääntelyriskeistä, kuten epäselvyydestä 
esimyydyn kiinteistön siirron mekanismissa, ongelmista 
esimyyntijärjestelmän = mainonnan = sääntelyssä ja 


epätäydellisestä valvontajärjestelmästä esimyyntivaroille. 


Tässä tutkimuksessa käytettiin —oikeusdogmaattista 
lähestymistapaa, joka tarjosi tiiviitä ja selkeitä selityksiä 
vakiintuneista oikeudellisista periaatteista, jotka ovat 
keskeisiä, koska oikeusjärjestelmä toimii normatiivisena 
viitekehyksenä tutkimuksessa. Tämä tutkimus pyrkii 
esittämään jäsennellyn kuvauksen periaatteista, säännöistä 
ja ideoista, jotka hallitsevat asiaankuuluvaa oikeudellista 
aluetta, ja auttamaan tarkastelemaan niiden keskinäisiä 
suhteita selvittääkseen mahdolliset epäselvät aukot 
nykyisessä lainsäädännössä. Vertailevaa oikeustiedettä on 
sovellettu löytämään yhtäläisyyksiä ja eroja muun muassa 
Suomen ja Kiinan mannermaisten oikeusvaltioiden välillä 
esimyynnin ehtojen, rakennuskustannusten hallinnan, 


esimyyntivarojen ja kiinnitysluottojen suhteen. 
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Tämä tutkimus korostaa kaupallisten esimyyntikauppojen 
oikeudellisen ympäristön ja sääntelykehyksen 
parantamisen tärkeyttä. Tutkija on tunnistanut useita 
tapoja parantaa nykyisiä kaupallisia esimyyntikauppoja: 
oikeusjärjestelmän tulisi tunnustaa — esimyynnissä 
myytyjen kiinteistöjen uudelleensiirron laillisuus ja luoda 
asiaankuuluvat siirtomenettelyt ja ehdot; 
esimyyntimainonta tulisi sovittaa yhteen 
sopimustoiminnan kanssa, ja mainonnan käytäntöjä tulisi 
valvoa tiukasti; lopuksi, esimyyntivarojen kahden vaiheen 
valvontajärjestelmän ehdotetaan perustettavaksi 


sijoittajien varojen turvallisuuden varmistamiseksi. 


Vertailevan tutkimuksen perusteella molemmat maat ovat 
siviilioikeusmaita, mutta esimyyntijärjestelmien välillä on 
merkittäviä yhtäläisyyksiä ja eroja. Pääero on 
esimyyntikiinteistöjen sääntely alusta loppuun: Suomi 
käyttää RS-järjestelmää, kun taas Kiina on käyttänyt 
erilaisia strategioita kussakin kaupungissa. Lisäksi koska 
Kiinassa ei ole yhtenäistä oikeudellista viitekehystä 


kaupallisen kiinteistön esimyyntijärjestelmälle, on tärkeää 
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käyttää tiettyjä sääntelypolitiikkoja sijoittajien 


investointipäätösten turvaamiseksi. 


Tutkimuksen lopussa lukijoilla on kattava ymmärrys 
kaupallisten kiinteistöjen esimyyntijärjestelmästä ja sen 
vaikutuksesta kiinteistöalaan. Tämä tieto on hyödyllistä 
kehittäjille, sijoittajille ja muille alan ammattilaisille, jotka 
haluavat tehdä perusteltuja päätöksiä esimyynnin ja niiden 
roolin suhteen kiinteistömarkkinoilla. Tulevaisuuden 
tutkimus länsimaisten esimyyntijärjestelmien osalta voi 
tarjota arvokasta ohjausta kiinalaiselle 
esimyyntijärjestelmälle, ja kehittyneiden järjestelmien 
parhaiden käytäntöjen tutkimus voi tunnistaa menetelmiä, 


jotka soveltuvat kiinalaiseen kontekstiin. 


Avainsanat: Kiinteistöjen esimyynti, esimyyntijärjestelmä, 


vertaileva oikeustiede 
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1. Introduction 


The pre-sale system of unfinished buildings in China has 
a rich history and has played a significant role in the 
marketization of the housing sector. The system originated 
in Hong Kong in 1953 and was later adopted in China. It 
involves the sale of unfinished buildings, with buyers 
making installment payments until the property is 
completed. The pre-sale system was officially established 
in China in 1994 through relevant laws and regulations. It 
became the main mode of commercial house sales, 
regulated by the Ministry of Construction. However, there 
are still challenges in the pre-sale system, such as 
misleading advertising practices that are not explicitly 
addressed by current regulations. State intervention, 
regional differences in supervision, uncertain risks, and 
inequality between parties are also concerns in the pre- 


sale of commercial properties. The literature review 
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highlights the need for a comprehensive legal framework 
to regulate the pre-sale market and protect the interests of 
homebuyers. While there have been discussions about 
abolishing the pre-sale system, the Ministry of Housing 
and Construction has expressed the intention to retain ilt. 
Overall, there is a need to address legal risks and ensure 
the smooth functioning of commercial real estate pre-sales 


transactions in China. 


1.1 History and Development of Pre- 
Sale System of Unfinished Buildings 


The pre-sale of houses, also known as the pre-sale of 
commercial properties, is a property transaction where a 
real estate development enterprise and a purchaser enter 
into an agreement for the purchase of a house at a future 
date. This system originated in Hong Kong in 1953 and 
later gained popularity in China. It involves the sale of 
unfinished buildings, and buyers make installment 
payments, typically a down payment followed by payments 
at construction milestones until the property is completed. 


The pre-sale system was officially established in China in 
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1994 through relevant laws and regulations. It became the 
main mode of commercial house sales, regulated by the 
Ministry of Construction. The pre-sale system played a 
significant role in the marketization of the housing sector 
in China, which started in the late 1970s. Despite 
regulatory safeguards, there are still challenges in the 
pre-sale system, such as misleading advertising practices 
that are not explicitly addressed by current regulations. 
These issues need to be addressed for the system to operate 


effectively and protect the interests of buyers. 


The pre-sale of houses, also known as the pre-sale of 
commercial properties, is a property transaction in which 
the real estate development enterprise and the purchase 
agreement that the purchaser will pay a deposit or advance 
payment and own the existing house at a certain date in the 
future.!) The pre-sale system has been published by Order 
No. 40 of the Ministry of Construction of the People's 
Republic of China dated 15 November 1994, effective as 
of 1 November 1995.P! Property transactions in China 
utilise similar procedures under Chinese property laws. 


In other words, it is the sale of only a futures contract of 
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the house. It has become one of the two main forms of 
housing sales in China's commercial housing market, 


together with the sale and purchase of finished homes. 


The pre-sale system of commercial properties 
originated in Hong Kong, and in 1953, Mr Fok Ying Tung 
founded the Lixin Property Company Limited and built a 
new building in the public guadrangle in Yau Ma Tei, 
HongKong (now Chung Fong Street), he changed the 
traditional mode of selling houses and proposed the mode 
of “selling unfinished buildings” for the first time, and 
pioneered the use of instalment payment to purchase 
houses, i.e. after the buyer and seller signed the sales 
contract, the buyer is required to make an initial payment, 
typically equivalent to 10%-20% of the total price of the 
house. A novel approach, known as the "sale of 
uncompleted flats," has been introduced, which promotes 
the use of an instalment plan.) Under this plan, the buyer 
makes a down payment of about 10%-20% of the total 
price of the property after signing a sale and purchase 
agreement, followed by a second payment of 30%-50% of 


the total price of the property when it reaches the halfway 
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construction milestone, and the final payment when it is 
completed and ready for use.°! This new approach has 
gradually spread to Southeast Asia and has subseguently 
gained popularity in China. The domestic pre-sale of 
commercial properties is followed by the Mainland which 
established the pre-sale system in 1986 and 1994 through 
relevant laws and regulations such as the Land 
Management Law and the Urban Real Estate Management 


Law respectively.!9! 


In 1978, as the Chinese economy began shifting from 
heavy industry towards meeting the basic needs of the 
population, the severe shortage of housing led to the 
establishment of a "pre-sale system". In 1982, the State 
Council approved a trial program to sell subsidized newly- 
built housing in four cities and semi-commercial housing 
on a pilot basis, primarily based on pre-ordering according 
to plans. This marked the early stages of housing 
marketization. In 1992, the housing system reform was 
fully launched, and the housing provident fund system was 
promoted. In 1993, the "housing project" was launched, 


and the real estate market was regulated. This fully opened 
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the housing market to individuals and marked the end of 


the housing purchase and price approval system. 


In 1994, the Ministry of Construction issued Decree No. 
40 "Measures for the Administration of Pre-sale of Urban 
Commercial Houses," which formally implemented the 
pre-sale system of commercial houses in China, becoming 
the main mode of commercial house sales.[ The "Urban 
Real Estate Management Law of the People's Republic of 
China" was formally introduced in 1995, marking the 
establishment of the main position of the pre-sale system 
of commercial houses in the real estate market through 
legislation.! The Ministry of Construction amended the 
Measures for the Administration of Pre-sale of Urban 
Commercial Houses in 2001, further clarifying the 
implementation rules for the administration of pre-sale of 


commercial houses."! 


In 1998, the allocation of monetisation of housing 
reform was adjusted, and the People's Bank of China 
introduced policy measures to support residents' housing 
consumption. From then on, the pre-sale of commercial 


houses became the main way of selling commercial 
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properties. In 2005, the People's Bank of China released 
the 2004 China Real Estate Finance Report, which pointed 
out that many risks and problems in the real estate market 
were rooted in the pre-sale of commercial properties." 
The report recommended abolishing the current pre-sale 
system and replacing it with the sale of commercial 
properties. However, the Ministry of Construction 
indicated on August 24 of the same year that the State had 
no intention to abolish the pre-sale system of commercial 
properties in the near future." To promote the market's 
healthy development, regulatory authorities have 
consistently worked towards improving and standardising 


the market and establishing a robust regulatory mechanism. 


In addition to summarising the experience of real estate 
development in China for the establishment of the system, 
the pre-sale conditions and corresponding pre-sale 
supervision were also seriously stipulated in conjunction 
with the real estate market demand so that the pre-sale of 
real estate and the supervision mechanism could form a 
matching mechanism to protect the economic and property 


safety of buyers. 
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However, although a large number of regulatory 
safeguards have been put in place at the legal level to 
ensure that the domestic real estate pre-sale mechanism 
can operate rationally under supervision, most pre-sale 
issues have not been fundamentally resolved as the legal 
system is still in the construction stage, for example, there 
are advertising models that are found in pre-sale real estate 
advertisements, while actual commercials are more 
inclined to use tangible elements such as outcomes and 
renderings as selling points. This can be deemed as false 
advertising from a practical standpoint. These practices 
are not explicitly reguired by the current legal regulation, 
but they undoubtedly deepen the legal pitfalls and prevent 
more demand for potential consumers, making them an 


important issue in the pre-sale system. 


1.2 Characteristics of Pre-Sale 
Commercial Properties in Mainland 
China 


State intervention, or macro-control, plays a significant 


role in the pre-sale of commercial properties in China. 


26 


The government regulates and controls the pre-sale 
economy by setting eligibility conditions and procedures 
for pre-sales. After the pre-sale contract is signed, timely 
registration of commercial properties is required. 
However, there is a lack of nationwide uniform 
regulations, leading to significant regional differences in 
the supervision and management of the pre-sale system. 
Each region implements its own policies, resulting in 


variations in the approach to pre-sale supervision. 


The concept of "one city, one policy" has been proposed, 
allowing localities to adopt their own policies tailored to 
their specific circumstances. This approach recognizes the 
importance of real estate in maintaining a stable economy. 
It offers opportunities for policy optimization and aims to 
alleviate the property market logjam and establish a stable 
foundation. The transition from "city-based" to "one-city- 
one-policy" is expected to occur through the integration of 


credit, land, taxation, and other policies. 


The pre-sale of commercial properties carries 


uncertain risks. The period between contract signing and 
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property completion creates uncertainties that can harm 
the rights and interests of the parties involved and affect 
the real estate market and China's social and economic 


development. 


Ineguality between the two parties involved in the pre- 
sale of commercial properties is a concern. Developers, 
who can guickly recoup construction funds through pre- 
sales, hold a stronger position compared to pre- 
purchasers. Pre-purchasers have limited rights and bear 
risks while developers possess more comprehensive 
information and may withhold important details to 
maximize their own benefits. This imbalance undermines 
the egual footing that should exist between the parties in a 


housing sale and purchase transaction. 


1.2.1 State Intervention in the Pre-sale of 
Commercial Properties 


State intervention, also known as macro-control, is a 
process where the government uses mechanisms to ensure 
optimal allocation of resources, maintaining sustainable 


and stable economic growth, and promoting balanced 
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development of the market economy.!! In the commercial 
housing market, pre-sales involve the sale of housing that 
is still under construction and has not yet been handed over 
to the buyers.'!3! The government regulates and controls 
the pre-sale economy by setting eligibility conditions and 
related procedures for the pre-sale of commercial 
properties in China.''4) The government also requires 
timely registration of commercial properties after the pre- 


sale contract is signed.05] 


1.2.2 “One-City-One-Policy” 


In the absence of nationwide uniform regulations on real 
estate policy, each region implements its policies, 
resulting in significant differences in the approach to the 
supervision and management of the pre-sale system. 
Further, while local regulations adopted at the provincial 
and municipal levels frequently supply the specific legal 
standards for local real estate transactions, national 
statutes frequently spell out the overall legal framework. 
For instance, Shanghai has numerous regional laws, such 


as the following: Shanghai Land Administration 
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Implementation Measures (1994)"!, Shanghai Real Estate 
Title Registration Regulations (2009), Shanghai 
Properties Leasing Regulations (1999)!'8!, and Shanghai 
Residential Properties Leasing Administrative Measures 
(2011)./9! Even though China is not a "common law/case 
law jurisdiction," the PRC Supreme People's Court and the 
local courts occasionally use earlier court cases as 
precedents when rendering decisions on real estate 


transactions. 


On August 24, 2022, the executive meeting of the State 
Council in China, proposed allowing localities to adopt a 
"one city, one policy" approach, which was reiterated on 
August 31, 2022, during a subseguent executive 
meeting.’ This proposal focuses on the real estate sector 
and has been seen as a significant indication of the 
importance of real estate in maintaining a stable economy. 
The introduction of multiple policies offers opportunities 
for policy optimization worldwide, and with the 
integration of credit, land, taxation, and other policies, it is 
expected to gradually alleviate the property market logjam 


and establish a stable foundation. As a result, the real 
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estate policy will transition from "city-based" to "one-city- 


one-policy." 


1.2.3 Pre-Sale of Commercial Properties 
has Uncertain Risks 


Commodity house pre-sale is a forward transaction where 
the buyer pays for the property in advance and the 
developer completes the construction and delivers the 
property according to the contracted date. However, 
uncertainties during the one to two-year period between 
the signing of the contract and the completion of 
performance create pre-sale risks. These risks not only 
harm the rights and interests of the parties involved in the 
pre-sale but also affect real estate market transactions and 


the development of China's social and economic markets. 
1.2.4 Ineguality Between the Two Parties in 
the Pre-Sale of Commercial Properties 


The pre-sale of commercial properties is a housing sale 
and purchase transaction where the two parties should be 


on an egual footing. However, the status of the pre-sale 
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parties in China is unegual due to market demand and 
transaction methods. Pre-purchasers are in a weaker 
position than developers who can guickly recoup their 
construction funds through pre-sales. Pre-purchasers only 
have the right to expect commercial property after the 
contract is signed while bearing risks. Moreover, 
developers have more comprehensive information about 
the construction and development of commercial property 
and may not inform or conceal important information from 


the pre-purchaser to maximize their benefits. 


1.3 Literature Review 


This literature review focuses on the legal risks and 
prevention measures in commercial real estate pre-sales 
transactions, particularly in projects involving unfinished 
buildings in China. The review includes research 
conducted both within China and internationally to 


provide a comprehensive understanding of the subject. 


International comparisons have been made to study the 
pre-sale systems in major developed countries and regions, 


highlighting effective ways to improve the pre-sale system 
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in China. Some studies examine the differences between 
Hong Kong and mainland China in real estate 
globalization and the handling of real estate registration 
systems. However, there is limited research conducted by 
foreign scholars specifically on Chinese commercial pre- 


sales systems. 


Chinese scholars have shown significant interest in 
researching the legal aspects of pre-sale transactions. 
Previous studies have emphasized the need for a 
comprehensive legal framework to regulate the pre-sale 
market, including areas such as pre-sale funds supervision, 
mortgages, transfer of real estate projects, and the 
acguisition of unfinished buildings. The importance of a 
sound legal system to prevent legal risks and protect the 
interests of homebuyers has been highlighted in various 


research papers. 


There have been discussions and recommendations 
regarding the rethinking and potential abolishment of the 
pre-sale system in China. However, the Ministry of 
Housing and Construction has officially declared the 


intention to retain the pre-sale system, leading to a decline 
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in these discussions. Various notices and policies have 
been published to strengthen the regulation of the real 
estate market, enhance the pre-sale system, and address 


specific issues in different regions of China. 


The literature review concludes that legal risks 
associated with commercial real estate pre-sales 
transactions, particularly in projects involving unfinished 
buildings, remain a concern in China. The studies 
reviewed highlight the necessity of a comprehensive legal 
framework to regulate the pre-sale market, protect 
vulnerable homebuyers, and mitigate legal risks. It is 
evident that a sound legal system is crucial in addressing 
the challenges and ensuring the smooth functioning of 


commercial real estate pre-sales transactions in China. 


Commercial real estate pre-sales transactions have 
become an essential element in the property market of 
China. However, with the increasing number of projects in 
unfinished buildings, legal risks associated with pre-sales 
transactions have also risen. This literature review 
examines the legal risks and prevention measures in 


commercial real-estate pre-sales transactions, focusing on 
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projects in unfinished buildings in and outside China and 


comparative research between China and other countries. 


Tao Zhang, Yingmei Chen, and Huaicheng Zhang 
(2006) studied an international comparison of the housing 
pre-sale Systems. Similarly, Yuan Hu (2007) introduced 
and compared the pre-sale systems of major developed 
countries and regions, and discussed effective ways to 
improve the pre-sale system of commercial properties in 
China based on the experience of developed countries.??! 
The registration system of real estate between Hong Kong 
and Mainland China was studied by Wang Hao, Shuyan 
Wei, Bo-sin Tang et al (2018).23] Some mention the 
differences between Hong Kong and Mainland China in 
the globalisation of real estate on the politics and practice 
of foreign real estate investment.?*! Little research was 
found and conducted by foreign scholars on Chinese 


commercial pre-sales systems, let alone comparative ones. 


Chinese real estate research has garnered significant 
interest among Chinese scholars. Previous research by 
Yimin Shen (2008) studied the legal system of the pre-sale 
of commodity houses in China, highlighting the need for a 
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comprehensive legal framework to regulate the pre-sale 
market.) Hualong Tao (2007) investigated the legal 
supervision system of pre-sale funds of commercial 
houses, emphasizing the need for a sound legal system to 
regulate the pre-sale funds.?°! Wensheng Yan (2015) 
examined the acquisition and operation of real estate 
projects with unfinished buildings in Shanghai and 
proposed measures to prevent legal risks associated with 


such projects. P” 


Yingjie Zhang (2008) researched the legal risks in 
China’s home mortgage field, highlighting the need for a 
sound legal system to prevent legal risks in home 
mortgage transactions.”*! Another research by Xin Wang 
(2011) explored the legal issues of construction-in- 
progress mortgages, emphasizing the importance of a 
sound legal system to mitigate legal risks associated with 
such mortgages.! Shengnan Zhang (2010) investigated 
legal issues related to the realization of construction-in- 
progress mortgages, highlighting the importance of a 
sound legal framework to prevent legal risks associated 


with such mortgages.B0 Ji Chen (2015) studied the legal 
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issues of the exit mechanisms of local government 
financing platforms, emphasizing the importance of the 
legal framework to mitigate legal risks associated with exit 


mechanisms.’ 


Apart from mortgage aspects risks related to home 
mortgage transactions, Guojin Sun (2011) studied the 
legal practices in the handling of unfinished buildings in 
Chongqing, emphasizing the importance of the legal 
framework to mitigate legal risks associated with such 
buildings.P? Songbai Liu (2005) examined legal risks in 
the transfer of real estate development projects and its 
legislative regulation.B3] The rethinking of the pre-sale 
system is not a novel concept. As early as August 2005, 
the Central Bank proposed in the 2004 China Real Estate 
Finance Report the possibility of abolishing a portion of 
the existing pre-sale system and implementing 
corresponding modifications to the sales system, while 
upholding the viability of the spot sale system. This 
recommendation subsequently initiated a chain of 
discussions produced regarding the feasibility of retaining 


or eliminating the pre-sale system. However, the Ministry 
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of Housing and Construction's official declaration that it 
would not abolish the pre-sale system resulted in a gradual 
decline in these deliberations. In this regard, Zhaogi Xu 
(2005) discussed the legal regulation of commercial 
property sales money in China, focusing on the need for a 
sound legal system to regulate the use of sales money. 4! 
Further, Qing Zhang (2010) proposed abolishing the 
commodity house pre-sale licensing system and the 
protection of vulnerable homebuyers, highlighting the 
need for a comprehensive legal framework to regulate the 


pre-sale market and protect the interests of homebuyers.! 


In April 2010, the Ministry of Housing and 
Construction published a notice addressing the need to 
strengthen the regulation of the real estate market and 
enhance the pre-sale system of commodity housing. 
The notice introduced a pilot scheme for the ready sale of 
commodity housing, urging localities to develop 
corresponding management measures that take into 


account local realities and to guide real estate enterprises 


to promptly sell commodity housing. 
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On 26 May 2017, the Guangdong Provincial People's 
Government released a notice outlining the key work tasks 
for implementing the Pearl River Delta Planning Outline 
2017.87 This notice underscored the importance of 
preventing financial and real estate risks, prioritizing city- 
based policies, closely monitoring real estate market 
dynamics, and strictly prohibiting all forms of leveraged 
financial products for a down payment on home purchases. 
Additionally, the notice advocated for the promotion of the 


existing home sales system. 


Previous attempts to adjust the pre-sale policy have 
been primarily at the local level. Meanwhile, the policy on 
existing home sales has concentrated on decreasing the 
fervour in the land auction market, rather than making 
changes to the pre-sale system's framework. However, the 
possibility or the basis for abolishing the pre-sale system 
will not be abolished in a short time as the GDP of China 
is roughly 30% including real estate services and 


infrastructure accounted for by the real estate industry.) 


The pre-sale system for commercial properties in China 


was born at a particular point in time and was one of the 
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key designs of China's commercial housing market reform. 
It has indelibly played an important role in solving the 
supply and demand structure of China's real estate market 
in the past, but as the supply of commercial properties in 
China gradually catches up, it is understandable that such 


a leveraging policy changed in the future. 


The literature review reveals that current legal risks 
associated with commercial real estate pre-sale contracts, 
especially in projects in unfinished buildings, are still a 
concern in China. The studies reviewed to emphasise the 
need for a comprehensive framework to regulate the pre- 
sale market, including pre-sale funds supervision, 
mortgages, transfer and the acguisition of real estate 
projects with unfinished buildings. The review also 
highlights the need to protect vulnerable homebuyers in 
the pre-sale market. Overall, based on the literature review, 
suggests that a sound legal system is critical to mitigating 
legal risks with commercial real estate pre-sales 


transactions in China. 


40 


1.4 Objective & Research Ouestion 


The commercial real estate market is a complex and 
dynamic sector that offers various investment 
opportunities. Commercial real estate transactions 
involve multiple parties, intricate financial arrangements, 
and legal complexities. Pre-sales of unfinished buildings 
pose significant risks in these transactions. This study 
aims to explore the major risks associated with pre-sales 
of commercial real estate and strategies to mitigate them. 
The research questions include defining pre-sale 
commercial contracts, examining legal issues in 
transactions involving unfinished buildings, identifying 
best practices for avoiding legal pitfalls, and comparing 
pre-sale systems in China and Finland. By addressing 
these guestions, the study aims to provide insights into 
managing risks in commercial real estate pre-sales 


transactions. 


The commercial real estate market is one of the most 
complex and dynamic sectors of the global economy. It is 
characterized by a wide range of investment opportunities, 


ranging from small commercial properties to large-scale 
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development projects. Commercial real estate transactions 
are typically complex, involving multiple parties, intricate 
financial arrangements, and a variety of legal issues. One 
of the most significant challenges associated with 
commercial real estate transactions is the pre-sale of 
unfinished buildings, which can pose significant risks for 


both buyers and developers. 


The main objective of this study is to examine the 
current major risks associated with the pre-sale of 
commercial real estate transactions and to explore 
strategies for mitigating these risks. This chapter provides 
an overview of the research guestions and outlines the key 


themes and issues addressed in the study. 


The main research guestion of this study is what are the 
major risks associated with the pre-sale of commercial real 
estate and how to prevent these pitfalls. To address this 
overarching question, a series of secondary research 


guestions are posed: 


- How to define pre-sale commercial contracts 


and how valid are they? 
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- What are the common legal issues that arise in 
commercial real estate transactions involving 


unfinished buildings? 


- What are the best practices for avoiding legal 
pitfalls in pre-sales commercial real estate 


transactions involving unfinished buildings? 


- How do China and Finland differ in their pre- 


sale commercial real estate systems? 


1.5 Method & Material 


To address the research questions, this study will employ 
the legal dogmatic method, which involves analyzing 
Chinese legislation, guiding cases, and academic articles. 
This approach will highlight the interaction of existing 
legal principles with commercial transactions involving 
unfinished buildings, identifying the inadequacies of the 
current system. The focus is on improving the commercial 
transaction process for unfinished buildings. The method 
aims to provide a systematic exposition of the legal 


principles, rules, and concepts relevant to the issue at 
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hand, addressing any gaps in the existing laws. 
Conceptual analysis vill be used to clarify the meaning of 
key concepts and determine the circumstances in which 
they apply. A combination of constructive and detection 
analysis will illustrate the conceptual framework of the 
issue, identify shortcomings, and propose possible 
solutions. Additionally, an economic perspective will be 
incorporated to understand the impact of legal principles 
on the parties involved, particularly the buyers. By 
comparing the pre-sale legal systems of Finland and 
China, the research aims to enhance the existing legal 
framework. This comparative analysis may contribute to 
the unification or improvement of legal systems on various 
scales. The study also emphasizes the need to minimize 
gaps between investors and developers in the pre-sale 
system and proposes regulatory-level mitigation methods 


to address potential pitfalls. 


To answer the above guestions, the most prominent 
method, to begin with, is the legal dogmatic method. The 
approach will use Chinese legislation, guiding cases by the 


Supreme People's Court, and articles by academics to 
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show the interaction of current legal principles with 
commercial transactions on unfinished buildings to 
emphasise the commercial transaction issue and the 
inadeguacy of the current system to deal with these issues 
to improve the commercial transaction of unfinished 
buildings. This approach is best suited to explaining 
clearly and briefly the existing legal principles, which are 
important as the legal system provides the normative 
framework for analysis.P9 This research aims to give a 
systematic exposition of the principles, rules, and concepts 
governing the legal field in question and helps to analyse 
the relationship between them, to solve unclarified gaps in 
the existing laws."°! A conceptual analysis will be 
employed because it helps clarify a concept's meaning and 
outlines the circumstances under which a phenomenon 
will occur.'"! It is possible to draw conclusions or make 
assumptions about the relationships between different 
pieces of information from diverse sources, i.e., defining a 
particular target proposition or conclusion as true, by 
taking into account how positively they perceive the 


premises and supporting evidence.” 


45 


The combination of a constructive analysis and 
detection analysis can illustrate the conceptual framework 
of the current issue, and its shortcomings, and illustrate 
possible solutions to address these issues!!! To 
comprehend the impact of the legal system's principles on 
the parties to which they are applicable, this will be 
combined with an economic perspective. It is a method 
which will illustrate the features of commercial transaction 
contracts that will be of relevance to the buyers, which are 
the main party of the research focus, and that the changes 
in the law will directly affect. It is an approach that 
provides a more well-rounded perspective, which 
analysing the legal system and the rule of law alone cannot 
provide. These two methods will show that there are 
inadeguacies when it comes to enforcing repayment and 


repayment from the two parties in guestion. 


Finally, this research compares Finnish and Chinese 
commercial real estate pre-sale legal systems and aims to 
dive into the knowledge of the civil legal systems in effect 
to perfect the existing legal system in question. [4 This 


method will possibly contribute to the unification or 
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perfection of the legal systems, on a smaller or larger scale. 
This suggests that there should be more of a focus on 
shaping the current pre-sale system, where gaps between 
investors and developers should be minimized. To achieve 
these results, this research will outline several pitfalls to 
investigate and suggests mitigation methods at a 


regulatory level. 


1.6 Limitations 


Due to time constraints and inadeguate preparation, this 
study was limited by its scope and content. The focus is on 
the consumer's point of view to detect and mitigate the 
legal pitfalls of commercial real estate transactions. This 
research only compares specific aspects of the pre-sale 
system in Mainland China and Finland, which are both 
civil law countries. Furthermore, since Finnish is the 
researcher's native language, a significant amount of 
sources and literature available in Finnish was used. 
However, between the study on Chinese and Finnish 
commercial pre-sale systems, only similarities and 


differences are studied. Future research is suggested to 
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take advantage of the Finnish system and/or any other 


successful commercial real estate pre-sale system, if any. 


1.7 Terminology 


The Pre-sale System 


The pre-sale system for housing, also known as the pre- 
sale of commercial properties, involves a property 
transaction in which a real estate development enterprise 
and a purchase agreement that the purchaser will pay a 
deposit or advance payment.“ Pre-sale of commercial 
properties in China is named as selling *louhua”, namely, 
it means the practice of selling houses by paying a deposit 
and paying in instalments before the construction started, 
as if flowers were blooming (paid for) and fruits were 
being produced (completed) which was called *selling 
flowers”. !*61 Essentially, it is a futures sale of a house, 
where the sale is a futures contract of the house. This has 
become one of the two main forms of housing sales in 
China's commercial housing market, along with the sale 


and purchase of finished homes. 
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In China, purchasers of homes sign a pre-sale contract 
with a real estate developer and make a deposit or apply 
for a bank mortgage to deliver the full amount of the house, 
which is typically several years away from the official 
delivery date of the house. Moreover, the funds for the pre- 
sale of a house are provided directly to the real estate 
developer in a lump sum, with no third party to supervise 
the pre-sale funds and ensure that they are earmarked for 


the construction of the house. 


At the time of purchase, homes were not yet ready for 
occupancy. This differs significantly from other 
commodity transactions, which typically involve payment 
and delivery at the same time. In China's commercial 
housing market, the purchase of homes usually involves 
payment and a loan contract. The projects that were 
subject to the "housing trouble" were primarily unfinished 
housing projects. It is difficult to accept the "contractual 
provisions" of purchasing a home several months in 
advance and losing hundreds of thousands of dollars. If the 
project were sold as a finished home, would there still be 


such large-scale "housing trouble" in an already occupied 
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project? As long as the current system of pre-sale of real 


estate remains intact, the "housing fiasco" is likely to recur. 


Commercial Real Estates 


Commercial real estate (CRE) refers to properties that are 
exclusively utilized for commercial purposes such as 
generating income, providing a workspace, or conducting 
business activities. Unlike residential real estate, which is 
used for living spaces, commercial real estate is typically 
rented out to tenants for commercial gain. Commercial 
real estate in China refers to properties that are used for 
business purposes, such as office buildings, retail space, 
hotels, and industrial properties. These properties are 
designed to generate income through the lease or sale of 
space to businesses, organizations, or individuals. In 
China, commercial real estate can include a wide range of 
properties, from high-rise office buildings in major cities 
to shopping centres in suburban areas. Some common 
types of commercial real estate in China include office 


buildings, retail spaces, hotels, and industrial properties. 47! 
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Commercial real estate in China is often developed and 
managed by private companies, but the government also 
plays a significant role in the market.!8! The government 
sets regulations and policies that can impact the 
development, ownership, and use of commercial real 
estate, and it also provides funding and support for major 
real estate projects ?Covid-19 significantly impacted 
China’s commercial real estate market. High level of 
vacancy rates in offices and shopping malls in major cities, 
such as Beijing, Shanghai, Guangzhou and Shenzhen.9) 
On the other hand, in those cities, there is a high demand 
for modern office spaces, retail centres and luxury hotels. 
China's office property market has experienced significant 
growth since the early 2000s, and investment from real 
estate developers increased around six times within the 


last 10 years.!) 
Pre-contract Agreement 


A typical transaction begins with the execution of a three- 
party deposit agreement in which the realtor, buyer, and 
seller agree on certain terms of the transaction. Under this 


three-party agreement, the buyer freguently pays a 
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specified amount of money as a deposit to bind the seller 
to the arrangement. This agreement must include an 
indispensable clause reguiring both the seller and the 
buyer to execute the formal property sale and purchase 
contract within a set number of days. On the other hand, 
the formal property sale and purchase contract refers to the 
contract formed by the seller and buyer on the online 
platform built by the local real estate authority and will be 


used in transferring the property's title. 


1.8 Structure 


The structure of this paper can be broken up into four main 


topics of discussion: 


The first part: This part consists of Chapter 1 and 
Chapter 2. Chapter 1 outlines the historical development 
of the pre-sale of commercial properties in China and 
reviews the existing literature on the risks associated with 
the pre-sale of commercial real estate, focusing on legal, 
financial, and market-related issues. It also reviews 
significant comparative law research regarding the pre- 


sale of commercial real estate comparing China and other 
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countries. This chapter also sets limitations and explains 
potential terminologies involved throughout the research. 
It outlines the methodology used in the study, including 
the sources of data, the research design, and the analysis 
methods. It also discusses the limitations of the study and 
the strategies employed to address these limitations. 
Chapter 2, introduces the history and background of the 
pre-sale system in China and outlines the Chinese 


characteristics of the pre-sale of commercial properties. 


The second part: Chapter 3 and Chapter 4, studies the 
factors that involve identifying and mitigating the risks 
associated with pre-sale commercial real estate 


transactions. 


The third part: In Chapter 5, comparatively studies the 
pre-sale of commercial property laws and practices 
between Finland and Mainland China. This chapter 
compares the two pre-sale systems and finds similarities 
and differences in three aspects: the conditions for pre-sale, 
management of construction costs and pre-sale funds and 


mortgage loans. 
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The fourth part: Consists of the final chapter 6 
Conclusions and discussions. The final chapter 
summarizes the key findings of the study and draws 
conclusions based on the research guestions. It also 
discusses the implications of the study for commercial real 
estate practitioners, policymakers, and scholars. Finally, it 
outlines the limitations of the study and provides 


recommendations for future research. 
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2. Pre-Sale Contracts for 
Commercial Real Estate in 
Mainland China: Legal 
Framework and Transaction 
Guidelines 


The pre-sale contract for commercial real estate in China 
is a legally binding agreement between a real estate 
development enterprise and a purchaser. It outlines the 
terms and conditions of the transaction, including the 
price, parties involved, property guality, performance 
details, financing, breach of contract, and dispute 
resolution. The contract is governed by Article 16 of the 
Measures for the Administration of Sale of Commodity 
Houses and the sales contract is the main contract 


involved in the transaction. 
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The pre-sale contract typically utilizes standardized text 
provided by housing and urban planning departments but 
may have supplementary agreements that can increase 
contractual risks. Relevant laws and regulations, such as 
the Urban Real Estate Management Law and the 
Measures for the Administration of the Sale of 


Commercial Properties, also regulate pre-sale contracts. 


A pre-sale contract for commercial property must be 
distinguished from an ordinary sale and purchase 
agreement. It can be considered a contract of sale if it 
includes specific elements and the purchase price has been 
received by the seller. The contract must include details 
such as property location, conditions, sale mode, price, 
payment terms, delivery date, and liability for breach of 


contract. 


The validity of a pre-sale contract is determined by 
specific stipulations. It is considered legally valid if signed 
with a pre-sale permit, while a contract without a permit 
is generally invalid unless a valid permit is obtained 
before prosecution. Development enterprises must meet 


various conditions, including possessing necessary 


56 


licenses and certificates, passing inspections, and 
ensuring readiness of infrastructure, to engage in the pre- 


sale of commercial properties. 


Two case studies highlight situations where developers 
failed to deliver properties on time, leading to the 
termination of pre-sale contracts and associated loan and 
mortgage agreements. Clauses that obligated purchasers 
to repay loans despite non-receipt of properties were 
deemed invalid. These cases emphasize the importance of 
fairness in contractual relationships and the need to 
understand and comply with legal frameworks in 


commercial real estate transactions. 


It is crucial for all parties involved in commercial real 
estate transactions in China to be aware of the legal 
frameworks governing pre-sale contracts and to comply 
with them to ensure a successful transaction and avoid 


legal complications. 
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2.1 Contract for Pre-Sale of 
Commercial Real Estates 


The pre-sale contract of commercial properties is a legally 
binding agreement between a real estate development 
enterprise and a purchaser for the transfer of ownership 
of completed commercial properties within an agreed 
period. It is governed by Article 16 of the Measures for the 
Administration of Sale of Commodity Houses, which 
specifies the reguired contents of the contract. The main 
contract involved in a commercial real estate transaction 
is the sales contract, which sets out the terms and 
conditions of the transaction, including price, parties, 
guality of the property, performance details, financing, 
breach of contract, and dispute resolution. The pre-sale 
contract often uses standardized text provided by housing 
and urban planning departments but may have 
supplementary agreements that can increase contractual 
risks. Relevant laws and regulations in China, such as the 
Urban Real Estate Management Law and the Measures 
for the Administration of the Sale of Commercial 


Properties, also regulate pre-sale contracts. While a pre- 
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sale contract is typically distinguished from an ordinary 
sale and purchase agreement, it can be considered a 
contract of sale if it includes specific elements and the 
purchase price has been received by the seller. It is 
important for both parties to understand the terms and 
obligations outlined in the pre-sale contract to ensure a 


successful commercial real estate transaction. 


The pre-sale contract of commercial properties is a 
contractual agreement between the real estate 
development enterprise and the purchaser for the transfer 
of ownership of completed commercial properties within 
an agreed period of time.*3! It is also commonly referred 
to as the contract for the sale and purchase of commercial 
properties. This written document specifies the terms and 
conditions under which the purchaser will pay the price of 
the property to the real estate development enterprise and 


receive the commercial properties as agreed. 


The contract for the pre-sale and purchase of 
commercial properties is regulated by Article 16 of the 
Measures for the Administration of Sale of Commodity 


Houses. ^! This article specifies the main contents that 
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must be included in the contract, such as the name and 
residence of the parties, the basic condition of the 
commodity house, the manner of sale, the price and 
payment terms, delivery and use conditions, decoration 
and eguipment standards, supporting infrastructure and 
public facilities, ownership of public supporting buildings, 
handling of discrepancies in area, registration of property 
rights, methods of dispute resolution, liability for breach 
of contract, and other matters agreed upon by the parties. 
However, it is to be noted that the main contract involved 
in acommercial real estate transaction is the sales contract, 
according to Article 12 of the Contract Law of the PRC, 
which sets out the terms and conditions of the transaction, 
including the purchase price, designation of the parties, the 
guality and guantity of the goods, time, place, and manner 
of performance, financing arrangements, liability for 
breach of contract and means of dispute resolution and 
other key terms. The sales contract is legally binding and 


enforceable under Chinese contract law. 5! 


Given the special nature of commercial properties, the 


pre-sale contract typically uses the standardised contract 
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text provided by the competent department of housing and 
urban-rural planning and construction, which is relatively 
eguitable. However, real estate development enterprises 
may add supplementary agreements or contractual 
annexes that restrict some of the buyer's rights and 
increase contractual risks. In addition, pre-sales contract 
for commercial real estate is also regulated by relevant 
laws, regulations and rules in China (such as the Urban 
Real Estate Management Law, the Measures for the 
Administration of the Sale of Commercial Properties, the 
Measures for the Administration of the Pre-sale of Urban 
Commercial Properties and other special laws, regulations 


and rules).6! 


A contract for the pre-sale of commercial property must 
be distinguished from the ordinary sale and purchase 
agreement. The contract for the sale of commercial 
property typically involves a real estate developer selling 
a completed house to a buyer, who in turn pays the price 
and receives ownership of the property.” This agreement 


serves as the foundation for the transaction and determines 
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the respective rights and obligations of the developer and 


the consumer. 


However, under certain circumstances, a pre-sale 
contract for a commercial property may be considered a 
contract of sale. According to the Interpretation of the 
Supreme People's Court on Several Issues Concerning the 
Application of Law in the Trial of Disputes on Contracts 
for the Sale and Purchase of Commodities, a pre-sale 
contract can be considered a contract of sale if it includes 
the main elements of a sale and purchase contract as 
stipulated in the Measures for the Administration of the 
Sale of Commodities, and the seller has received the 
purchase price as agreed.P$! This requires the pre-sale 
contract to include specific details such as the location and 
name of the commercial property, the basic conditions for 
the purchase of the property, the mode of sale, the price, 
the mode of payment, the time and date of delivery, and 


the liability for breach of contract. 
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2.2 Validity of a Pre-Sale Commercial 
Real Estate contract 


The legal implications of entering into a pre-sale contract 
for commercial properties in China are regulated by 
specific stipulations. According to the Measures for the 
Administration of the Pre-sale of Commercial Premises in 
Cities, a pre-sale contract for commercial properties is 
considered legally valid if it is signed with a pre-sale 
permit. However, a pre-sale contract without a pre-sale 
permit is generally deemed invalid, unless a valid permit 
is obtained before prosecution. To engage in the pre-sale 
of commercial properties, a development enterprise must 
obtain a Commodity House Pre-sale Permit from the real 
estate administration department. Several conditions must 
be met for the pre-sale, including possessing the necessary 
licenses and certificates, having the reguired permits for 
land use and construction, passing completion inspection 
and acceptance, implementing demolition and relocation, 
ensuring readiness of supporting infrastructure, 
determining construction progress and delivery date, and 


implementing a property management plan. Compliance 
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with these conditions ensures the legality and proper 
execution of pre-sale contracts. Two case studies highlight 
situations where developers failed to deliver the 
commercial properties on time, resulting in the 
termination of pre-sale contracts and associated loan and 
mortgage agreements. In both cases, clauses that 
obligated the purchasers to repay loans despite non- 
receipt of the properties were deemed invalid and 
unenforceable. These cases also illustrate the imbalance 
of rights and obligations among the parties and the 
importance of fairness in contractual relationships. It is 
crucial for all parties involved in commercial real estate 
transactions to understand and comply with these legal 
frameworks to avoid legal complications and ensure a 


successful transaction. 


The legal implications of entering into a pre-sale 
contract for commercial properties is subject to regulatory 
stipulations. In accordance with Article 6 of the Measures 
for the Administration of the Pre-sale of Commercial 
Premises in Cities, a pre-sale contract for commercial 


properties signed with a pre-sale permit is considered 
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legally valid.” Conversely, a pre-sale contract for 
commercial properties is signed without a pre-sale permit 
and is deemed invalid, except where a legally valid, except 
where a legally valid pre-sale permit is obtained before 


prosecution. [61] 


The pre-sale of commercial properties is governed by a 
licensing system, whereby a development enterprise must 
apply for a pre-sale permit from the real estate 
administration department. Without obtaining a 
Commodity House Pre-sale Permit, individuals are 
prohibited from engaging in the pre-sale of commodity 
houses, as outlined in Article 7 of the Measures for the 


Administration of the Sale of Commodity Houses. '©7! 


To qualify for the present sale of commercial properties, 
several conditions must be met, as per Article 7.153! These 
conditions include possessing a business licence of an 
enterprise legal person and a qualification certificate of a 
real estate development enterprise, holding a land use right 
certificate or approval documents for the use of land, and 
possessing a construction project planning permit and a 


construction permit.'“! The sales office should provide the 
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two key documents which are: the residential guality 
guarantee, and residential use  instructions.!®! 
Additionally, the completion inspection and acceptance 
must be passed, and demolition and relocation must have 
been implemented. The supporting infrastructure for water 
supply, power supply, heating, gas, communications, and 
other related facilities must be in a condition for delivery, 
and the construction progress and delivery date must be 
determined. Finally, the property management plan must 


have been implemented. 


2.2.1 Case Study 1: Supreme People's 
Court of the People's Republic of China Civil 
Judgement (2019) Supreme Court Civil Re 
No. 245. 


The Supreme Court announced that the developer failed to 
deliver the house on time, resulting in the dissolution of 
the Contract for the Pre-sale of Commercial Premises, the 
mortgage was borne by the seller and the purchase did not 


need to repay the loan. !*9! 
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In light of the developer's failure to deliver the 
commercial property within the stipulated time frame, the 
pre-sale contract for the commercial properties was 
terminated, leading to the subseguent termination of the 
loan and mortgage contracts, as the intended purpose of 
the agreements could not be achieved. As a result, the 
developer was obliged to return the principal and interest 
that had been received on the purchase loan to both the 
guarantor, i.e., the lending bank, and the purchaser, who 


was not obligated to fulfil any financial obligations. 


Moreover, the relevant clause within the Loan Contract 
obligated the purchaser to return the loan amount, despite 
not having received possession of the purchased 
commercial property, leading to an unreasonable increase 
in the purchaser's liability. Consequently, this form clause 
was deemed invalid and unenforceable against the 


purchaser. 


Furthermore, the case involved a dual legal relationship 
between the contract of sale and purchase of commercial 
properties and the contract of guarantee loan for 


commercial properties. While the contract between the 
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parties was terminated due to the developer's breach of 
contract, the lending bank obtained possession of the down 
payment made by the purchaser and the mortgage loan. As 
per the agreement, the bank held both the mortgage right 
and the claim against both the developer and the purchaser. 
Although the purchaser did not acguire the commercial 
property, they were obligated to repay the remaining loan 
amount, thereby increasing their burden unfairly, resulting 
in an imbalance of rights and obligations among all parties. 


Such an arrangement goes against the principle of fairness. 


2.2.2 Case study 2: Case No.: (2020) Min 01 
Min Final 4257 


Case No 4257 Min 91 Min Final (2020) concerns a 
contractual dispute arising from the sale and purchase of 
commercial properties, coupled with a guarantee loan 
agreement, in which the seller (i.e., the developer) failed 
to deliver the property within the agreed timeframe, 
leading to the termination of the relevant contracts, 
including the loan and mortgage agreements.!*7! As per the 
contractual provisions, the seller is reguired to return the 


principal and interest received on the purchase loan to the 
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purchaser and the lending bank (i.e., the guarantor), who 


is not obligated to return any amount. 


The Loan Contract contained a clause that compelled 
the purchaser to repay the loan, notwithstanding the non- 
fulfilment of the underlying purpose of the contract, which 
is to acquire the purchased house or take possession of the 
purchase loan. This clause, in effect, imposed an undue 
liability on the purchaser and is deemed invalid and 


unenforceable. 


In the context of the case, a dual legal relationship 
emerged between the sale and purchase agreement and the 
guarantee loan contract, where the seller's breach of the 
contract led to the termination of both contracts, and the 
lending bank obtained possession of the down payment 
and mortgage loan from the purchaser. Under the terms of 
the agreement, the bank enjoys the mortgage right and a 
claim against both the developer and the purchaser. The 
purchaser, who did not acquire the property, made a down 
payment and is required to repay the mortgage loan. If the 
contractual rights and obligations are strictly enforced, the 


purchaser must bear the responsibility of repaying the 
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remaining loan, even though the breach of contract is not 
attributable to them. This arrangement, which unfairly 
burdens the purchaser, creates an imbalanced distribution 
of rights and obligations, contravening the principle of 


fairness. 


These are some of the key legal frameworks that apply 
to commercial real estate transactions in China. The laws 
governing the transfer of real estate do not differentiate 
between different types of real estate. It is crucial for all 
parties involved in a commercial real estate transaction to 
be aware of these legal frameworks and to comply with 
them, to avoid legal pitfalls and ensure a successful 


transaction. 


2.3 Conclusions 


The pre-sale contract for commercial real estate is a 
written document that specifies the terms and conditions 
under which a purchaser will pay the price of the property 
to the real estate development enterprise and receive the 
commercial properties as agreed. The contract is regulated 


by Article 16 of the Measures for the Administration of 
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Sale of Commodity Houses and the sales contract is 
legally binding and enforceable under Chinese contract 
law. The validity of a pre-sale contract for commercial 
properties is subject to regulatory stipulations, and a pre- 
sale contract without a pre-sale permit is deemed invalid. 
To gualify for the present sale of commercial properties, 
several conditions must be met, including obtaining a 
Commodity House Pre-sale Permit, holding relevant 
certificates and permits, and meeting certain infrastructure 


and management reguirements. 
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3. Risks Associated with Pre- 


sale Commercial Real Estate 
Contracts 


The pre-sale commercial property market in Mainland 
China faces several challenges and risks that need to be 
addressed for the benefit of consumers and the stability of 
the financial system. One major issue is the lack of clarity 
regarding the transfer of pre-sold commercial properties, 
leading to uncertainty and potential problems such as idle 
purchases and unfair competition. There is also 
inconsistency in the legal regulations concerning pre-sale 
transfers between the Urban Real Estate Management 
Law and the Civil Code. Additionally, conflicts arise 
between contract registration and the advance 
registration system, causing complications in the 


registration process. 
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Another problem lies in the regulation of pre-sale 
advertising, where false advertisements are common due 
to the absence of legal penalties for deceptive advertising. 
The lack of clear regulations on the civil features of 
commercial property advertising creates opportunities for 


misleading marketing practices. 


Furthermore, the supervision of pre-sale funds in the 
Chinese real estate market is incomplete. Developers 
heavily rely on bank loans, but the current regulatory 
system exhibits deficiencies in areas such as financial 
reporting, social reputation, and post-event recourse. This 
can lead to unaddressed risks and developers abandoning 
projects, leaving banks with non-performing debts and 


consumers without recourse for their investments. 


To address these challenges, improvements are needed 
in the regulatory framework for pre-sale transfers, 
advertising regulations, and the supervision of pre-sale 
funds. Developing effective mechanisms to mitigate risks 
and ensure a stable real estate market in China is crucial 
for the protection of consumers and the overall health of 


the industry. 
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3.1 Lack of clarity in the mechanism for 
the transfer of pre-sold commercial 
properties 


To mitigate the potential risks associated with purchasing 
a property, it is imperative to consider certain factors when 
signing a pre-sale contract. First off, it's unclear from the 
law whether a commercial property pre-sale can be 
transferred. According to economic principles, the market 
typically distributes commercial real estate freely as a 
resource capital. Still, the absence of legal regulation has 
created a gap in the real estate market, resulting in issues 
like idle purchases or increased leverage and unfair 
competition in the market. Second, there is some debate 
regarding the legality of the transfer, including some legal 
inconsistency regarding the pre-sale transfer of 
commercial properties between the Urban Real Estate 
Management Law and the Civil Code.'*! Third, there is a 
conflict between contract registration and the advance 
registration system. While pre-sale contracts for 
commercial properties are more freguently registered in 


the registration of the previous time and, as a result, belong 
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to different institutions, the latter of which has a 
governmental real estate development subjective unit 
responsible for registration and filing, the registration of 
real estate is generally carried out in accordance with the 
pertinent provisions of the Property Rights Part of the 
Civil Code.!/9! Due to this circumstance, there may be 


some contradicting problems with the registration process. 


3.2 Problems faced in the regulation of 
pre-sale system advertising 


Pre-sale advertisements provide marketing models for 
advertising, and actual commercials are more likely to 
incorporate renderings, outcomes, and other tangibles as 
selling elements. From a practical standpoint, this type of 
advertising is false, and because of the characteristics of 
pre-sale commercial property, this false advertisement as 
a selling point has gradually developed into a common 
advertising practice. However, the legal management has 
issues with the way pre-sale house advertisements are 
recognised, which creates opportunities for false 


advertising.”°! Since there is no legal regulation of the 
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civil features of commercial property advertising that 
needs penalties, the domestic business administration 
mostly imposes administrative penalties for deceptive 


advertising. 


3.3 Incomplete Pre-Sale Funds 
Supervision System in the Chinese 
Real Estate Market 


In the context of the Chinese real estate market, 
commercial housing developers primarily rely on bank 
loans, which constitute over 80% of their development 
capital. In light of this, effective market regulation is 
essential to prevent the transference of risks from 
developers to consumers or financial institutions. 
However, the current capital regulation system exhibits 
deficiencies and establishing regulatory control and risk 
mitigation in areas such as financial reporting, social 
reputation, and post-event recourse of real estate 
developers remains a challenge. Conseguently, certain risk 
factors may go undetected, ultimately culminating in the 


abandonment of commercial housing projects by 
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developers grappling with broken capital chains. This, in 
turn, exposes banks to non-performing debts while leaving 
consumers without recourse for their initial property 


investments. 


Furthermore, the "Measures for the Administration of 
Pre-sale of Urban Commodity Houses" had previously 
established basic regulations for the supervision of pre- 
sale funds, whereby each region independently issued 
corresponding "Measures for the Supervision and 
Administration of Pre-sale Funds" and "Implementation 
Rules for the Supervision and Administration of Pre-sale 
Funds".[ Consequently, there exists considerable 
variation in the methods employed to supervise pre-sale 
funds across different regions. The existing regulatory 
framework, therefore, necessitates improvements to 
address these systemic deficiencies and promote a more 


sustainable and stable real estate market in China. 


3.4 Conclusions 


In conclusion, the pre-sale commercial property market in 


Mainland China is associated with several risks that could 
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impact consumers and the financial system. The lack of 
clarity regarding the transfer of pre-sold commercial 
properties, issues with regulating pre-sale advertising, 
incomplete pre-sale funds supervision systems, and 
problems with the pre-sale licensing system are some of 
the key challenges that exist in this market. These risks are 
significant, and if not addressed appropriately, they can 
result in financial losses for investors and negative 
conseguences for the Chinese real estate market as a whole. 
Therefore, it is crucial to develop and implement effective 
regulatory mechanisms to mitigate these risks and ensure 
a sustainable and stable real estate market in Mainland 


China. 
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4. Enhancing Legal 
Regulation for Pre-sale 
Commercial Real Estate 
Contracts: Key Considerations 


The chapter emphasizes the need for further improvement 
in the pre-sale transfer system, regulation of pre-sale 
advertisements, and supervision of pre-sale funds in the 
pre-sale commercial property market. The legal 
environment surrounding pre-sale transactions needs to 
be enhanced to protect the interests of homebuyers and 
establish a balanced market. This includes recognizing the 
legitimacy of re-transferring pre-sold commercial 
properties, clarifying transfer procedures and conditions, 
and implementing effective monitoring systems. 

To regulate pre-sale advertisements, it is important to 
incorporate them into contractual agreements and ensure 


their accuracy. Strict regulations should be in place to 
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prevent misleading information from being disseminated 
to the public, with a focus on holding real estate 
developers accountable for false advertisements. 

In terms of pre-sale funds supervision, a two-stage 
system is proposed. In the ex-ante stage, information 
disclosure mechanisms should be improved, and market 
information systems should be established to avoid 
financial risks caused by information asymmetry. During 
the event, a rigorous examination of fund applications 
should be conducted, with mechanisms like document 
review and on-site inspections to ensure the safety of pre- 
sale funds. 

In conclusion, these proposed improvements aim to 
enhance the legal environment and regulatory framework 
for pre-sale commercial real estate transactions. By 
addressing the challenges and risks associated with the 
pre-sale mechanism, the goal is to create a more secure 
and eguitable market for homebuyers in the commercial 


real estate industry. 
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4.1 Further Improvement of the Pre- 
Sale Transfer System of Pre-Sold 
Commercial Properties 


Real estate pre-sale is a popular practice in the industry, 
allowing developers to secure construction funds and 
buyers to purchase properties at lower prices. However, it 
also comes with risks. This chapter examines the legal 
environment and challenges in commercial real estate 
pre-sale, with a focus on protecting homebuyers! interests 
and improving regulatory supervision. It emphasizes the 
need for legal recognition of re-transferring pre-sold 
commercial properties, clarifying transfer mechanisms, 
and ensuring a balanced market. The chapter suggests 
including pre-sale transfer recognition in the Civil Code 
and establishing clear transfer procedures. It highlights 
the importance of legally binding pre-purchase contracts 
and limiting pre-sale transfers to commercial housing. 
Effective monitoring can be achieved through gridded 
housing management, electronic registration systems, 
simplified procedures, and communication mechanisms. 


These measures aim to improve the legal framework, 
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protect homebuyers, and enhance the supervision of the 


pre-sale transfer process. 


Real estate pre-sale has become a popular practice in the 
real estate industry, particularly in developing countries. 
The pre-sale mechanism enables developers to acguire 
funds for construction before completing the project and 
provides buyers with the opportunity to purchase 
properties at lower prices than those available upon 
completion. However, despite its advantages, the pre-sale 
mechanism also presents several challenges that could 
expose buyers to risks. In this context, this chapter will 
examine the legal environment of the pre-sale mechanism 
in commercial real estate transactions and highlight some 
of the problems that exist within it. Specifically, it will 
focus on the issues related to protecting the interests of 
homebuyers and the regulatory framework for pre-sale 
supervision. In doing so, it will provide insights into the 
challenges and limitations of the existing legal 
environment in regulating the pre-sale mechanism and 


suggest potential areas for improvement. 
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The present research emphasizes the need for legal 
system recognition of the legitimacy of re-transferring pre- 
sold commercial properties, identification of future pre- 
sale behaviour of commercial properties, clarification of 
the transfer scenario within a strict market mechanism, 
protection of the fundamental interests of home buyers, 
and achievement of a multi-party balance through market 
allocation and relevant supporting systems. It is suggested 
that legal recognition of the pre-sale transfer of 
commercial properties should be included in the contract 
and property rights editions of the Civil Code to ensure 


healthy development. 


Moreover, establishing corresponding transfer 
procedures and conditions is crucial. On the one hand, pre- 
purchase contracts must be legally binding to safeguard 
the purchaser's legal status when purchasing, using and 
transferring the property. On the other hand, pre-sale 
transfer of commercial properties should be limited to 
commercial housing and observe the principle of 


autonomy and voluntariness. 
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Lastly, monitoring of pre-sale transfers should be 
implemented through the use of gridded commercial 
housing management, electronic registration and 
supervision systems, simplified procedures, and 
communication mechanisms. Such measures ensure 
effective and efficient supervision of the pre-sale transfer 


process. 


4.2 Detailed Regulation of Pre-Sale 
Advertisements 


In the pre-sale of commercial properties, it is crucial to 
include pre-sale advertisements in the contract, ensuring 
the accuracy of key advertisement elements. Truthfulness 
should be maintained in advertisements as they represent 
promises made by the enterprise to potential buyers. By 
incorporating advertisements into the contract, the risk of 
misleading information about commercial housing is 
minimized. Strict regulation of advertising practices, as 
outlined in the Interim Provisions on the Issuance of Real 
Estate Advertisements, is necessary to prevent the 


dissemination of misleading information. Adopting the 
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principle of judicial determination of liability, particularly 
in terms of presumption of fault, is essential to protect the 
rights and interests of vulnerable homebuyers. This 
clarifies that publishing false advertisements regarding 
pre-sale advertising is a fraudulent and deceptive act. The 
presumption of fault reduces the burden of proof on 


homebuyers, ensuring their protection. 


In the context of the pre-sale of commercial properties, 
it is imperative to incorporate pre-sale advertisements into 
the contract, in accordance with the relevant provisions of 
the Advertising Law. In doing so, key elements of the 
advertisement must be accurately reflected within the 
contractual framework. As a guiding principle, 
truthfulness should be observed in the content of 
advertisements. Furthermore, the advertisement serves as 
a promise made by the enterprise to the prospective home 
buyer, and should therefore be included in the contract as 
a clause. Such a measure would effectively minimise the 
risk of commercial housing advertisement information 


being misrepresented to home buyers. 
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In addition to incorporating pre-sale advertisements into 
contractual agreements, it is necessary to ensure that 
advertising practices are subject to strict regulation. The 
Interim Provisions on the Issuance of Real Estate 
Advertisements presently outline the responsibilities and 
liabilities of various advertising situations, including those 
related to the development of state-owned land, judicial 
decisions on the deduction of rights, the existence of 
ownership disputes, and other relevant real estate 
development subjects. The prohibition of advertising these 
circumstances aims to prevent misleading information 


from being disseminated to the public. 


In terms of legal regulation, it is essential to adopt the 
principle of a judicial determination of liability, 
particularly with respect to the presumption of fault. It is 
imperative to clarify that real estate developers who 
publish false advertisements regarding pre-sale 
advertising are engaging in fraudulent acts that are of a 
hidden nature. The presumption of fault serves to reduce 


the burden of proof on home buyers, who are often 
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considered vulnerable in such transactions, thereby 


protecting their rights and interests. 


4.3 Establishing a Two-Stage System 
for the Supervision of Funds in 
Advance 


The effective supervision of real estate pre-sale funds is a 
critical issue in ensuring the safety of home buyers' funds. 
To this end, it is necessary to establish a two-stage 
supervision system for funds before and during the event. 
In the ex-ante stage, the current information disclosure 
mechanism of real estate enterprises needs to be improved 
to avoid financial risks caused by information asymmetry. 
Governments at all levels should establish market 
information systems based on the situation of the real 
estate industry and make regular public announcements to 
the public. Additionally, a commissioning mechanism 
should be adopted, with banks acting as commissioners 
and participating in the supervision of pre-sale funds to 


ensure the safety of the funds. 


87 


In the stage of supervision during the event, the 
application for pre-sale funds should be strictly examined. 
The real estate supervision department should conduct a 
unified review of the existence of funds in different 
directions after seeking the opinions of relevant units. To 
strengthen the level of supervision, mechanisms such as 
document review and on-site review should be adopted to 
approve or reject the application for the use of funds in a 
timely and efficient manner. Such measures will ensure 
dynamic and time-sensitive supervision, contributing to 
the safety of pre-sale funds and protecting the interests of 


home buyers. 


4.4 Conclusions 


In conclusion, this chapter emphasizes the importance of 
improving the legal environment and regulatory 
framework for pre-sale commercial real estate transactions. 
Despite its benefits, the pre-sale mechanism presents 
various risks that could potentially harm the interests of 
homebuyers. To address this, the chapter proposes several 


measures for improvement. 
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Firstly, the legal system should recognize the legitimacy 
of re-transferring pre-sold commercial properties, 
establish corresponding transfer procedures and 
conditions, and ensure effective monitoring of pre-sale 
transfers. This will help to safeguard the interests of 
homebuyers and promote a multi-party balance through 


market allocation. 


Secondly, pre-sale advertisements must be accurately 
reflected within the contractual framework, and 
advertising practices should be subject to strict regulation. 
This includes adopting the principle of a judicial 
determination of liability and ensuring that real estate 
developers who publish false advertisements regarding 


pre-sale advertising are held accountable. 


Finally, the effective supervision of pre-sale funds is 
critical to ensure the safety of homebuyers' funds. This 
reguires the establishment of a two-stage supervision 
system for funds before and during the event, including 
improving the information disclosure mechanism of real 
estate enterprises and adopting a commissioning 


mechanism with banks acting as commissioners. 
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Additionally, mechanisms such as document review and 
on-site review should be adopted to approve or reject the 
application for the use of funds in a timely and efficient 


manner. 


Overall, the proposed measures for improvement will 
help to address the challenges and limitations of the 
existing legal environment in regulating the pre-sale 
mechanism, and promote a more secure and eguitable 


commercial real estate market. 
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5. A Comparative Analysis of 
Pre-Sale Commercial Systems 
in Mainland China and Finland 


This chapter provides a comparative analysis of real 
estate pre-sale conditions, construction cost management, 
and pre-sale funding and mortgages in Finland and 
mainland China. In terms of pre-sale conditions, both 
countries require developers to provide detailed 
information to buyers before sales can begin. In Finland, 
the RS system mandates disclosure of building information, 
construction costs, sale prices, and payment methods. In 
mainland China, reguirements vary by city but generally 
include similar details. Regarding construction cost 
management, Finland's RS system regulates and approves 
construction costs, while in China, developers must submit 
and audit construction costs, although there may be 


loopholes in the auditing process. In terms of pre-sale 


91 


funding and mortgages, Finland requires buyers to make 
an advance payment, which developers must deposit into 
a separate account and manage according to the RS 
system. In China, developers raise funds through loans, 
which present certain risks and regulatory gaps. Overall, 
these differences highlight variations in real estate market 
regulations and offer lessons for cooperation and 
exchange between the two countries in the real estate 


sector. 


5.1 The Conditions for Pre-Sale 


This section compares pre-sale commercial transactions 
in Mainland China and Finland, focusing on three key 
subchapters: conditions for pre-sale, management of 
construction costs, presale funds, and mortgage loans. In 
Finland, buyers can choose between two types of 
properties: RS properties and non-RS properties. RS 
properties are sold during the construction phase and are 
subject to safeguards outlined in the Residential Property 
Transaction Act. Non-RS properties, on the other hand, 


are sold only after building control has approved the use 


92 


of all buildings. The section specifically examines RS 


properties in Finland. 


To protect buyers during the construction stage, 
Finland has introduced the RS scheme under the Housing 
Act. This scheme, developed by banks to support housing 
construction, mandates developers to comply with its 
regulations when offering residential properties for sale 
during the construction phase. The RS property is a 
housing company associated with the construction phase 
protection scheme, ensuring buyers are safeguarded 
against insolvency of the founding stakeholder and 
unexpected liabilities. The founding shareholder must 
provide security documents related to the construction 
project, which are kept by a security bank or the Regional 


Administrative Authority. 


In RS projects, buyers have the right to appoint a 
construction supervisor and an auditor as their 
representatives during the construction period. It is 
important to note that dwellings without RS protection 
must receive approval from building control authorities 


before marketing and sale. The housing company covered 
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by the protection scheme is referred to as an RS property 


in advertisements. 


In Mainland China, three conditions must be met for the 
approval of a Pre-sale Permit for commercial properties. 
These conditions include paying the full land use right 
premium and obtaining the land use right certificate, 
holding the necessary construction permits, and reaching 
a minimum of 25% capital investment in development and 
construction based on the commercial properties offered 


for pre-sale. 


Overall, this section explores the legal frameworks 
governing pre-sale transactions in both regions, 
highlighting the similarities and differences. The aim is to 
provide insights into the conditions for pre-sale, 
management of construction costs, presale funds, and 
mortgage loans, while identifying potential areas for 


improvement in these commercial transactions. 


The majority of newly constructed commercial 
properties are typically sold during the construction phase, 


allowing buyers to participate in the interior design 
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process prior to move-in. Buyers can also commission 
additional works and alterations to be carried out on the 
apartment, subject to bulilding schedules and constraints. 
Such customization options can assist buyers in achieving 
their desired aesthetic outcomes, in terms of colours and 
finishes. This chapter aims to provide a comparative 
analysis of pre-sale commercial transactions in Mainland 
China and Finland, with a specific focus on three key 
subchapters: conditions for pre-sale, management of 
construction costs, presale funds and mortgage loans. By 
exploring the similarities and differences in pre-sale 
commercial transactions between these two regions, this 
chapter seeks to shed light on the legal frameworks 
governing pre-sale transactions and highlight potential 


areas for improvement. 


With regard to new property transactions, buyers can 
differentiate between two types in Finland: RS properties 
and non-RS properties.[ RS properties are those that are 
old during the construction phase and are subject to the 
safeguards outlined in the Residential Property 


Transaction Act. Conversely, non-RS properties are 
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sold and reserved only after building control has approved 
the use of all buildings to be constructed by the 


company." 


Such properties do not adhere to the 
mandatory security systems established for RS properties. 
As a result, sellers must obtain a performance guarantee 
for these properties as well. In this chapter, the research is 


focused on RS properties. 


In Finland, to provide protection and reassurance to 
prospective buyers during the construction stage, the 
Housing Act (*Asuntokauppalaki”) has introduced the 
RS-scheme (“RS järjestelmä”, shortened from 
“Rahastolaitosten Neuvottelukunnan Suosittelema’).!7>! 
This scheme is widely recognized as a mechanism 
developed by banks to support housing construction. 
Chapter two of the Housing Act outlines the RS 
regulations, which impose a mandatory requirement on 
developers to comply with the scheme when offering 
residential properties for sale during the construction 
stage.[6 The construction stage refers to the period 
preceding the approval of all buildings by the relevant 


control authority for occupation. The RS property is a 
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housing company connected to the firm that is associated 
with the construction phase protection scheme under the 
Housing Act.'”” This protection ensures that the buyers are 
safeguarded against the insolvency of the founding 
stakeholder and any non-contractual increases in the 
liabilities of the housing company that may be taken over 
by the buyers during the construction phase. The 
construction phase sale must be in writing. To this end, the 
founding shareholder is obliged to provide security 
documents (*turvaasiakirjat”) pertaining to the limited 
liability company and the construction project, including 
security certificates (“vakuustodistukset”), building plans 
(“taloussuunnitelma”), property details (“kiinteistön 
tiedot”), building permits (“rakennuslupa”), and works 
documents (*urakkato-asiakirjat”), to the security bank 
(**vakuuspankki”) or the Regional Administrative 
Authority (*aluehallintovirasto”) for safekeeping. !7®! [79] [80] 
[81] 182] The depositary of the security documents is then 
responsible for printing the share certificates of the 
housing company at a printing works that has been 
approved for this purpose, and for ensuring their 


safekeeping. 
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Additionally, both the founding = shareholder 
(“perustajaosakas”) and the purchase of shares must 
inform the depositary of any transfer or pledges of the 
residential housing company shares that they have made. 
The lien on the share or the rights conferred by the contract 
of transfer will only be enforced once the lien has been 
notified to the depository of the security documents. The 
custodian of the security documents is then reguired to 
register all transfers and pledges of shares that have been 


reported to it. 


In RS projects, purchasers have the right to appoint a 
construction supervisor as their representative and an 
auditor during the construction period. It is important to 
note that if dwellings do not have RS protection, they must 
be approved by the relevant building control authorities 
prior to marketing and sale. In addition, in the housing 
advertisement, the housing company covered by the 


protection scheme is referred to as an RS property. 


Three conditions must be met for the approval of a Pre- 
sale Permit in Mainland China: the full land use right 


premium has been paid and the land use right certificate 


98 


has been obtained; the construction work planning permit 
and construction permit are held; and the capital invested 
in development and construction has reached at least 25% 
of the total investment in construction based on the 
commercial properties offered for pre-sale, and the 
construction progress and completion delivery date has 


been determined.!33! 


In Finland, RS properties, are subject to mandatory 
safeguards under the Residential Property Transaction Act 
and are sold during the construction phase. The RS scheme 
is a mechanism developed by banks to support housing 
construction and imposes a mandatory reguirement on 
developers to comply with its regulations. RS properties 
are protected against the insolvency of the founding 
stakeholder and any non-contractual increases in the 
liabilities of the housing company during the construction 
phase. The depositary of the security documents is 
responsible for printing and safekeeping the share 
certificates of the housing company, as well as registering 
transfers and pledges of shares. Purchasers of RS 


properties have the right to appoint a construction 
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supervisor and an auditor during the construction period. 
In China, a Pre-sale Permit for commercial properties is 
only granted if certain conditions are met, such as the 
payment of the land use right premium and obtaining the 


necessary permits and capital investment. 
5.2 Management of Construction Costs 


In Finland, to ensure the contractual financial stability of 
a housing company, it is incumbent upon the founding 
members to prepare a comprehensive financial plan 
(“yhtiön talloussuunnitelma”) for the company.'*! This 
plan should include a maximum limit for the number of 
mortgages that may be taken out against the company’s 
property. It is important to note that any deviation from 
this financial plan may only occur in the event of an 
unforeseen increase in construction costs due to force 


majeure. [5] 


In Mainland China developers are not reguired to 
deposit the construction costs reguired for the project in a 
designated trust account. Construction fees are mainly for 


real estate development loans and the bank issuing the loan 
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will reguire a dedicated account for the project and be 
monitored on an individual basis. A portion of the 
construction fee is pre-sale proceeds (approximately 30%), 


which are managed in a pre-sale funds supervision account. 
[86] 


In conclusion, the financial stability of housing 
companies is approached differently in Finland and 
Mainland China. In Finland, the founding members must 
prepare a detailed financial plan that includes a maximum 
limit for mortgages and deviations from the plan are only 
allowed in the case of force majeure. On the other hand, in 
Mainland China, developers are not required to deposit 
construction costs in a designated trust account, instead, 
construction fees are mainly for real estate development 
loans and managed in a pre-sale funds supervision account. 
These differing approaches reflect the unique regulatory 


frameworks and business practices in each country. 
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5.3 Pre-Sale Funds and Mortgage 
Loans 


The Finnish property market is known for its transparency 
and functionality, attracting institutional investors such as 
pension funds. The Housing Act in Finland allows for 
different payment options in housing transactions, 
including reservation fees, deposits, and standard deposits. 
Funding for purchasing new apartments is easily 
accessible, with affordable mortgage loans available. 
Founding shareholders of a housing company in Finland 
must provide security to ensure the performance of 


construction contracts and sales of residential shares. 


In Mainland China, pre-sale funds for commercial 
properties include deposits down payments, and 
mortgage loans. These funds are deposited into a 
supervisory account and supervised through agreements 
involving the developer, supervising bank, and 
supervising unit. The implementation of regulations for 
pre-sale funds varies across different regions in China, 


resulting in significant variations in supervision and 
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management approaches. The real estate administration 
departments, provincial housing and construction 
departments, the People's Bank of China, and banking and 
insurance regulators play roles in overseeing pre-sale 


fund supervision practices. 


The Finnish property market offers stability and 
reliability, while the Chinese property market exhibits 
regional variations in pre-sale fund supervision. Both 
regions have their respective legal reguirements and 
mechanisms in place to ensure compliance and protect the 


interests of buyers and investors in the real estate market. 


The Finnish property market is regarded as one of the 
most transparent and well-functioning markets globally, 
providing an optimal balance between profitability and 
reliability that guarantees stable income and real estate 
appreciation.!8”) The low-risk factors evident in the market 
are exemplified by the dominance of institutional investors, 
including significant Finnish and Scandinavian pension 
funds.E8 1891 According to the Housing Act 
(*Asuntokauppalaki”), the advance payment in a housing 


transaction can be a reservation fee, a down payment or a 
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deposit.?°! PH The reservation fee is paid as security for 
the reservation when the dwelling is preserved while it is 
being pre-marketed. A deposit is an agreed amount of 
money paid as security for a purchase offer, while a 
standard deposit is a pre-determined amount of money 
paid as security for a purchase offer in the event of 
withdrawal from the transaction. Furthermore, funding for 
the purchase of new apartments is affordable and easily 
accessible, with a mortgage known as the 12-month 


Euribor for around 3.70% in February-March 2023. 7! 


In accordance with the legal requirements in Finland, 
the founding shareholder of a housing company is obliged 
to provide security to ensure the performance of the 
construction contracts, as well as contracts for the sale of 
the residential shares, and to guarantee their performance 
in the event of the default. This security must be provided 
for the benefit of the limited liability company and its 
shareholders. P3/Furthermore, it is prohibited for the 
founding shareholder to sell any pledged shares or to 
pledge any sold shares.P*! Legal acts that contravene the 


business plan or are prohibited by regulations are also 
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deemed ineffective against third parties who have not 


acted in good faith. P5 


It is important to note that a residential property sold by 
a founding partner cannot be seized to cover the debt of 
the founding partner, even if a condition of reservation of 
title is in place. Moreover, any claims arising from the sale 
of shares cannot be enforced against the founder's debt to 
the extent that the limited liability company has a claim 
against the founder under the Limited Liability Companies 


Act (**Osakeyhtölaki”). °°! 


If the assets of the founding shareholder are transferred 
in bankruptcy, the bankruptcy estate must inform the 
shareholders as to whether it wished to honour any 
outstanding share sale agreements made by the founding 
shareholder. "If the estate does not enter into these 
agreements, each shareholder has the right to terminate the 
transaction. Shareholders who choose not to terminate the 
transaction will immediately acguire the right to exercise 
control over the limited liability company through the 


shares they have purchased. 
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In Mainland China, pre-sale funds include a deposit, 
down payment and mortgage loan, covering the entire 
purchase price. Homebuyers apply for mortgage loans 
after the purchase contract is signed online and the 
mortgage loans are deposited as pre-sale funds into a 
supervisory account. The pre-sale funds are supervised by 
means of a supervision agreement signed by the developer, 
the supervising bank and the supervising unit, and can be 
accessed by the developer during the construction of the 


project. 


The Measures for the Administration of the Pre-sale of 
Urban Commercial Premises, promulgated in 1994, 
establish guidelines for the formulation of "specific 
measures for the supervision of pre-sale funds of 
commercial properties" by the real estate administration 


department.) 


Furthermore, the implementation of said measures is to 
be carried out by the administrative departments of 
construction at the provincial or autonomous region level, 
the administrative department of construction of 


municipalities directly under the Central Government, or 
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the real estate administration department, in accordance 
with the prescribed rules of implementation. In addition, 
provincial housing and construction departments, the 
People's Bank of China, and banking and insurance 
regulators at the provincial level generally issue specific 
measures for the collection and use of pre-sale funds for 
commercial properties. The provincial housing and urban- 
rural construction administrative departments are 
responsible for supervision and guidance, while the 
People's Bank and banking supervision departments 
oversee the supervising banks' pre-sale fund supervision 


practices.” 


Due to the absence of a national uniform regulation in 
China, each region implements its policies, resulting in 
significant variations in pre-sale fund supervision and 
management approaches.""%! To ensure compliance, the 
development enterprise, supervising bank, and 
supervising unit sign a supervision agreement and file it 
with the competent real estate administrative department 
and the People's Bank. Most areas employ key fund 


supervision, while a few others enforce full fund 
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supervision. The two modes of application and approval 
are direct release and supervisory bank disbursal following 
verification and approval by the commodity house pre-sale 


funds supervision department. 


The Finnish property market is highly transparent and 
reliable, with low-risk factors and accessible funding for 
purchasing new apartments. The Housing Act outlines 
various payment options, including reservation fees, 
deposits, and standard deposits. Founding shareholders of 
a housing company are reguired to provide security to 
guarantee performance and cannot sell or pledge their 
shares. In China, pre-sale funds for commercial properties 
are regulated by various guidelines and specific measures 
established by different administrative departments. 
Supervision agreements are signed by developers, 
supervising banks, and supervising units to ensure 
compliance. Unlike in Finland, there are significant 
variations in pre-sale fund supervision and management 


approaches across different regions in China. 


5.4 Conclusions 
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This chapter uses a comparative approach to analyse the 
similarities and differences between Finland and mainland 
China in terms of real estate pre-sale conditions, 
construction cost management and pre-sale funding and 
mortgages. Although both countries belong to the civil law 
system, there are clear similarities and differences 
between the two countries in terms of their pre-sale 


systems. 


Firstly, both the Finnish and Chinese real estate pre-sale 
systems reguire property developers to provide buyers 
with detailed pre-sale conditions and contract terms before 
sales can commence. In Finland, property developers are 
reguired by the RS system to provide buyers with detailed 
information including basic information about the 
building, construction costs, the proposed sale price and 
payment methods. In mainland China, the rules vary from 
city to city, but most cities reguire developers to provide 


buyers with similar details as in Finland prior to the sale. 


Secondly, there are some differences between Finland 
and Mainland China in terms of construction cost 


management. In Finland, construction costs have to be 
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approved in the RS system and property developers have 
to comply with the RS system's regulation of construction 
costs. In mainland China, however, developers are 
reguired to submit construction costs and have them 
audited before construction can begin, but there may be 


some loopholes in the auditing mechanism. 


Finally, there are also significant differences between 
Finland and Mainland China in terms of pre-sale funding 
and mortgages. In Finland, buyers are reguired to pay a 
certain percentage of the price of the house in advance as 
an advance payment, and property developers are reguired 
to deposit this advance payment into a separate account 
and must comply with the RS system for managing these 
advance payments. In mainland China, developers need to 
raise funds by applying for loans from banks, etc., and 


there are certain risks and regulatory loopholes. 


In summary, although Finland and mainland China are 
both civil law countries, there are significant differences 
in the real estate pre-sale system, the management of 
construction costs and pre-sale funding and mortgages. 


These differences not only reflect the differences in the 
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regulation of the real estate market between the two 
countries, but also provide certain lessons for cooperation 
and exchange between the two countries in the real estate 


sector. 
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6. Discussions and 
Conclusions 


The study provides a comprehensive overview of the pre- 
sale system for commercial properties, analyzing its 
advantages, disadvantages, and the legal and regulatory 
framework surrounding it. The research highlights 
potential risks associated with pre-sale, such as the lack 
of clarity in transfer mechanisms, challenges in regulating 
advertising, and the need for improved supervision of pre- 
sale funds. Understanding the legal and regulatory 
aspects of pre-sale is crucial for developers and investors. 
The comparative analysis of pre-sale systems in Finland 
and Mainland China reveals differences and similarities 
that offer valuable lessons for cooperation and exchange 
between the two countries in the real estate sector, which 


could be explored in future research. 
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Future research could focus on identifying best 
practices from the Finnish pre-sale system and their 
applicability to the Chinese context. A comparative study 
could analyze legal frameworks, regulatory mechanisms, 
and implementation in both systems to identify strengths 
and weaknesses. Investigating the challenges faced by the 
Finnish system and how they were addressed would 
provide insights for Chinese policymakers. Additionally, 
understanding stakeholder attitudes towards the Finnish 
pre-sale system could inform policymaking and address 
potential barriers to adopting similar practices in China. 
Research on the Finnish pre-sale system can guide the 


effective regulation of the Chinese real estate market. 


6.1 Findings 


The present study offers a comprehensive overview of the 
pre-sale system for commercial properties, elucidating its 
advantages and disadvantages. In this context, the legal 
and regulatory framework surrounding pre-sale is 
analysed, including the strategies and tactics deployed to 


ensure buyer’s benefits. Additionally, the study examines 
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the potential legal and regulatory risks linked to pre-sale, 
such as the lack of clarity in the transfer mechanism for 
pre-sold commercial properties, challenges in regulating 
pre-sale advertising, and the absence of a perfect pre-sale 


fund supervision system. 


It is imperative to note that pre-sale transactions 
necessitate a meticulous analysis of the legal and 
regulatory landscape. The absence of a well-defined 
transfer mechanism could result in ownership disputes, 
leading to legal complexities and financial losses. 
Furthermore, the regulation of pre-sale advertising is 
crucial to safeguard consumers from deceptive advertising 
practices. Inadeguate supervision of pre-sale funds may 
also pose financial risks, compelling investors to be 


vigilant about the fund’s usage. 


In conclusion, a thorough understanding of the pre-sale 
system for commercial properties, including its legal and 
regulatory aspects, is critical for developers and investors 


alike. 
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Finally, the study on the comparative pre-sale systems 
of real estate in Finland and mainland China exhibit 
noteworthy disparities and resemblances, which not only 
reflect differences in the regulation of the real estate 
market in the two countries but also provide valuable 
lessons for cooperation and exchange between them in the 
real estate sector. This could be further studied in the 


future research. 


6.2 Future Research 


The study of Western pre-sale systems serves as a valuable 
reference for the Chinese pre-sale system due to their 
longstanding success in regulating real estate markets. 
Further research could be conducted to identify the best 
practices of the Finnish pre-sale system and to analyze 


their applicability to the Chinese context. 


One avenue of research could be a comparative study 
between the two systems. This could explore the 
similarities and differences in terms of legal frameworks, 
regulatory mechanisms, and practical implementation. By 


comparing the two systems, researchers could identify the 
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strengths and weaknesses of each and identify areas where 
the Chinese system could benefit from adopting Finnish 


practices. 


Another area of research could focus on the challenges 
that the Finnish pre-sale system has faced over the years 
and how they were addressed. By analyzing the 
experiences of the Finnish system, Chinese policymakers 
and regulators could gain valuable insights into how to 


mitigate potential issues in their own system. 


Finally, it would be beneficial to investigate the 
attitudes of key stakeholders, including developers, buyers, 
and regulatory bodies, towards the Finnish pre-sale system. 
Such research could provide an understanding of how the 
Finnish pre-sale system has been received and how it has 
affected the Finnish real estate market. This information 
could be used to inform future policymaking in China and 
to address any potential barriers to the adoption of Finnish 


practices. 


Overall, research on the Finnish pre-sale system could 


provide valuable guidance for the Chinese pre-sale system, 
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and help ensure that it is effective in regulating the Chinese 


real estate market. 
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lol 房地产 政策 将 从 * 因 城 施 策 " 调 整 为 "一 城 一 策 "， 2022 4 
24 日 ， 国 务 院 常 务 会 议 首次 提出 允许 地 方 一 城 一 策 ”。 

2022 年 8 月 31 日 ， 国 务 院 常 务 会 议 再 次 对 房地产 行业 "一 城 
一 策 "作出 部 署 。 
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Appendix 


Executive Summary 


The pre-sale system of commercial real estate is an 
important part of the real estate industry. What this system 
does is provide developers with the funding they need 
before large projects are completed. The pre-sale system 
allows developers to sell units in a building or project 
before construction is complete, thereby obtaining the 
funds needed to complete the project. The sale of these 
units is usually done at a discounted price as the investor 
takes some risk. At the same time, investors can also 
benefit from the appreciation of real estate. The pre-sale 
system can promote the development of investment and 
construction, and improve the financing efficiency of 
developers. A pre-sale system can provide developers with 
several benefits. First, the pre-sale system allows 
developers to obtain the necessary funds before the project 
starts, thereby reducing financing costs and avoiding 
excessive reliance on bank loans. Secondly, pre-sale can 
increase the popularity and attractiveness of the project, 
making more people understand the project and are willing 
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to invest in it. This makes follow-on financing easier for 
developers and allows them to lock in a portion of the 
proceeds in advance. Finally, pre-sales can provide 
developers with certain market forecast information, so as 
to better understand market demand and investor 
preferences, and help developers better plan and adjust 
projects. However, there are also some potential risks and 
challenges in the pre-sale system. 


This study provides an overview of the pre-sale regime in 
commercial real estate with the aim of illuminating its 
unigue characteristics and challenges. The pre-sale system 
is when developers sell unfinished real estate projects to 
potential buyers before the building is completed. This 
system is very common in the commercial real estate 
industry, because large-scale projects usually reguire a 
large amount of capital investment, and the pre-sale 
system can help developers reduce risks while obtaining 
sufficient pre-sale funds. The pre-sale system can also 
provide potential buyers with a lower purchase price and 
give them the opportunity to choose a house first. In order 
to manage the pre-sale regime, it is necessary to have a 
suitable legal and regulatory framework in place. This 
includes setting out the obligations and responsibilities 
that developers must fulfill, as well as regulating the terms 
of contracts between developers and buyers. Regulators 
should ensure that the information provided by developers 
is accurate and transparent, and that the rights of home 
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buyers are protected. At the regulatory level, there is also 
a need to ensure that developers have sufficient capital and 
technical prowess to complete projects to reduce risks and 
inconvenience for buyers. 


This study discusses the characteristics and risks of pre- 
sale commercial housing in mainland China. The Chinese 
government regulates and controls pre-sale properties by 
setting gualification conditions and related procedures, 
and reguires timely registration after the pre-sale contract 
is signed. However, there are great differences in the 
supervision and management methods of the pre-sale 
system, resulting in ineguality between the two parties. 
The pre-sale of commercial housing is a forward 
transaction, which leads to uncertainties and risks in one 
to two years from the signing of the contract to the 
completion of its performance. The paper also summarizes 
several literature reviews, studies legal risks and 
preventive measures in commercial real estate pre-sale 
transactions, and emphasizes the need for a 
comprehensive legal framework and sound legal system to 
regulate the pre-sale market. The main research question 
of this paper is what are the main risks associated with 
commercial real estate pre-sales and how to prevent them. 
To answer this question, the researchers posed a series of 
secondary research questions, namely, how are pre-sale 
commercial housing contracts defined, how valid are they, 
and what are the common legal issues in commercial real 
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estate transactions involving unfinished construction? 
What are the best practices for avoiding legal pitfalls in 
pre-sale commercial real estate transactions for 
construction, and what are the differences between the 
commercial housing pre-sale systems in China and 
Finland. 


Regarding the first secondary research question, the 
researchers defined and explained the pre-sale commercial 
housing contract by analyzing relevant laws and 
regulations and practical experience, and put forward 
some precautions for effectiveness. Regarding the second 
secondary research question, the researchers listed 
possible legal issues involved in unfinished construction 
transactions, such as real estate registration, land use rights, 
etc., and analyzed their possible risks and impacts. For the 
third secondary research question, the researchers put 
forward some best practices to avoid legal traps, including 
clarifying the terms of the contract and establishing a 
professional acceptance mechanism. Finally, for the fourth 
sub-research question, the researchers compared the 
differences between the commercial housing pre-sale 
systems in China and Finland, including the similarities 
and differences in pre-sale conditions, construction cost 
management, and pre-sale funds and mortgage loans. 


This study provides an overview of the commercial real 
estate pre-sale regime through a legal dogmatic approach, 
and explores the legal and regulatory framework 
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governing the pre-sale regime, as well as strategies and 
tactics for securing buyers' interests. During this process, 
the researchers discussed the potential legal and regulatory 
risks related to pre-sales, such as the unclear transfer 
mechanism of pre-sale commercial housing, the problems 
faced in the supervision of pre-sale system advertisements, 
and the imperfect supervision system of pre-sale funds. 
First of all, the legal system should recognize the 
legitimacy of the re-transfer of pre-sale commercial 
housing, formulate corresponding transfer procedures and 
conditions, and ensure effective supervision of pre-sale 
transfer. This will help protect the interests of home buyers 
and promote multi-party balance through market 
allocation. Second, pre-sale advertisements must be 
accurately reflected within the framework of the contract, 
and advertising behavior should be strictly regulated. This 
includes adopting the principle of judicial determination 
of liability to ensure that real estate developers who 
publish false pre-sale advertisements are held accountable. 
Finally, effective supervision of pre-sale funds is crucial 
to ensure the safety of home buyers' funds. This reguires 
the establishment of a two-stage capital supervision 
system before and during the event, including improving 
the information disclosure mechanism of real estate 
companies and adopting a commissioning mechanism in 
which banks act as the client. In addition, mechanisms 
such as document review and on-site review should be 
adopted to approve or reject fund use applications in a 
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timely and effective manner. Overall, the proposed 
improvements will help address the challenges and 
limitations of the existing legal environment in regulating 
the pre-sale mechanism, and promote a safer and fairer 
commercial real estate market. 


This study also conducts a comparative study of the 
similarities and differences in pre-sale conditions, 
construction cost management, and pre-sale financing and 
mortgages in Finland and mainland China, two civil law 
countries. Here are the main similarities and differences 
between the two countries in these respects. About 
Finland's pre-sale conditions Real estate developers must 
disclose all project-related information in the RS system, 
including construction costs, loan interest rates, land 
prices, and operating costs. In addition, developers must 
disclose all the important features of the house before the 
sale, such as floor area, number of rooms and facilities. In 
mainland China, due to the lack of a unified legal 
framework, developers do not necessarily need to disclose 
this information. This can lead to confusion among buyers 
about the actual value and risks of the home. With regard 
to construction cost management in Finland, developers 
must disclose all construction costs of a project and 
provide transparency on planned expenditures. This helps 
to ensure that the price of the house is fair and that the 
developer cannot use the construction cost as a hidden 
profit. In mainland China, developers are not necessarily 
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reguired to disclose construction costs, and some 
developers may make adjustments in construction costs to 
increase hidden profits. With regard to pre-sale financing 
and mortgage loans in Finland, an advance payment by a 
home buyer is considered a loan, and the advance payment 
is deposited into a mortgage account managed by a bank. 
Developers cannot access the funds until the project is 
complete. This helps keep homebuyers’ funds safe and 
prevents developers from misusing those funds. And in 
mainland China, some developers may use buyers' 
advance payments for other projects, causing financial 
security risks for home buyers. In addition, in mainland 
China, different cities may adopt different mortgage loan 
policies. Although Finland and mainland China have 
similarities in the pre-sale system, there are certain 
differences in the legal environment and regulatory 
framework of the two countries. Since the commercial real 
estate pre-sale system in mainland China lacks a unified 
legal framework, certain regulatory policies must be 
adopted to protect investors' investment decisions. 


The pre-sale transaction of commercial housing has 
become an important transaction mode in China's real 
estate market, but there are also some problems and risks, 
such as developers' default and difficulty in protecting the 
rights of home buyers. Therefore, in order to improve the 
legal environment and regulatory framework for pre-sale 
transactions of commercial housing and protect the 
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legitimate rights and interests of buyers, this study 
proposes several improvement methods. Recognize the 
legitimacy of the retransfer of pre-sold commercial 
housing, and formulate relevant transfer procedures and 
conditions: At present, in the Chinese real estate market, 
there are legal risks in the re-transfer of pre-sold 
commercial housing, and buyers cannot transfer through 
legal channels, so Limited investment options for 
homebuyers. In order to solve this problem, we propose to 
recognize the legality of the retransfer of pre-sold 
commercial housing, and formulate relevant transfer 
procedures and conditions. This will enable home buyers 
to transfer through legal channels, improving investment 
flexibility and home buyers' right of choice. 


Pre-sale advertisements should be consistent with the 
contract framework, and the advertising behavior should 
be strictly supervised: In the current pre-sale transactions 
of commercial housing, pre-sale advertisements often 
have exaggerated publicity, which leads to buyers being 
confused about the real situation of the project before 
signing the contract. misunderstanding. In order to solve 
this problem, we propose to align the pre-sale 
advertisement with the contract framework and strictly 
regulate the advertisement behavior. This will allow 
buyers to better understand the real situation of the project 
and avoid disputes and complaints caused by misleading 
advertisements. 
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Establish a two-level supervision system for pre-sale funds 
to ensure the safety of investors? funds: In the current pre- 
sale transactions of commercial housing, the safety of 
buyers’ funds is often affected by developers’ bad 
behavior, such as misappropriation of pre-sale funds. In 
order to protect the financial security of home buyers, we 
suggest establishing a two-level supervision system for 
pre-sale funds, that is, to conduct special management and 
supervision of pre-sale funds to ensure that funds are not 
misappropriated. At the same time, strengthen the 
supervision of developers to prevent their bad behavior 
from happening. To sum up, this study proposes several 
ways to improve the current commercial real estate pre- 
sale transactions. These improvement measures will help 
to improve the legal environment and regulatory 
framework of commercial real estate pre-sale transactions, 
protect the interests of home buyers, and promote the 
commercial real estate pre-sale system. healthy 
development. 


Reading this research article can enable readers to fully 
understand the importance and role of the commercial real 
estate pre-sale system, and have a deeper understanding of 
the legal environment and regulatory framework of the 
system. The improved method proposed in this study can 
provide useful suggestions for relevant stakeholders, so as 
to better protect the interests of buyers and the safety of 
investors’ funds in commercial real estate pre-sale 
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transactions. In addition, the study also conducted a 
comparative study of the similarities and differences in 
pre-sale conditions, construction cost management, and 
pre-sale funds and mortgages in Finland and mainland 
China, two civil law countries, which is useful for 
comparative research on pre-sale systems in different 
countries. To gain a deeper understanding of the 
implementation methods and differences of different 
countries, and provide reference for relevant decision 
makers in various countries. 


The study concludes by pointing out that although this 
research mainly focuses on the risks and challenges of 
China's commercial real estate pre-sale system, future 
research can gain valuable guidance and experience from 
Western pre-sale systems. In particular, the best practices 
of pre-sale systems in developed countries can be used as 
a reference to provide feasible methods and experience for 
China's pre-sale system. This can help China avoid some 
of the problems and risks associated with the pre-sale 
system, and provide a more stable and sustainable 
development for the country's real estate market. In 
conclusion, the study provides some important insights 
and recommendations regarding the commercial real 
estate pre-sale regime. By in-depth study of the legal and 
regulatory framework governing the pre-sale regime, 
exploring strategies and tactics to challenge and secure the 
interests of buyers, and learning from the best practices of 
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developed countries in the future, the commercial real 
estate market in China and other countries can be better 
informed healthy and sustainable development. 
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执行 摘要 


两 业 地 产 的 预 售 系统 是 房地产 业 中 的 一 个 重要 组 成 部 


分 。 这 个 系统 的 作用 是 为 开发 


商 提供 在 大 型 项 目 完成 


前 所 需 的 资金 。 预 售 系统 允许 


开发 商 在 施工 结束 前 出 


这 些 单 元 的 出 售 通常 是 以 折扣 
需要 承担 一 定 的 风险 。 同时 ， 
的 升值 中 获 丛 。 预 售 制度 可 以 


售 大 楼 或 项 目的 单元 ， 从 而 获得 完成 项 目 所 需 的 资金 。 


价 进 行 的 ， 因 为 投资 
投资 者 也 可 以 从 房地产 
促进 投资 和 建设 的 发 展 ， 


提高 开发 两 的 融资 效率 。 预 售 
多 种 好 处 。 首 先 ， 预 售 系统 可 
前 下 获得 必要 的 资金 ， 从 而 降 
EKRIR KA, ME 
和 吸引 力 ， 使 得 更 多 的 人 了 解 
这 样 一 来 ， 开 发 商 可 以 更 轻松 


系统 可 以 为 开发 商 提供 
以 让 开发 商 在 项 目 开始 
区 融资 成 本 ， 游 免 了 过 
可 以 提高 项 目的 知名 度 
项 目 并 愿意 投资 其 中 。 


地 进行 后 续 融 资 ， 并 且 


可 以 提前 锁定 一 部 分 收 爹 。 最 


后 ， 预 售 可 以 为 开发 商 


提供 一 定 的 市 场 预测 信息 ， 从 
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而 更 好 地 了 解 市 场 需求 


和 投资 者 的 偏好 ， 帮 助 开发 两 更 好 地 规划 和 调整 项 目 。 
然而 ， 预 售 制度 也 存在 一 些 潜 在 的 风险 和 挑战 。 


本 研究 对 商业 地 产 的 预 售 制度 进行 了 概述 ， 旨 在 阐明 
其 独特 的 特点 和 挑战 。 预 售 制度 是 指 开发 商 在 建筑 物 
竣工 前 癌 潜在 买 家 销售 未 完成 的 房地产 项 目 。 该 制度 
在 商业 地 产 行业 中 很 常见 ， 因 为 大 型 项 目 通 常 需要 投 
和 人 大 量 的 资本 ， 而 预 售 制度 可 以 帮助 开发 商 在 获得 足 
够 预 售 款项 的 同时 降低 风险 。 预 售 制度 还 可 以 为 潜在 
家 提供 较 低 的 购房 价格 ， 并 为 他 们 提供 优先 选 房 的 
机 会 。 为 了 管理 预 售 制度 ， 有 必要 建立 合适 的 法 律 和 
监管 框架。 这 包括 规定 开发 两 必须 履行 的 义务 和 责任 ， 
以 及 对 开发 而 和 买 家 之 间 的 合同 条 款 进 行 监管 。 监 管 
L 构 应 该 确保 开发 商 提供 的 信息 准确 、 透 明 ， 且 购房 
的 权 丛 得 到 保障 。 在 监管 层面 上 ， 也 需要 确保 开发 
两 有 足够 的 资金 和 技术 实力 来 完成 项 目 ， 以 降低 买 家 
的 风险 和 不 便 。 


4 


S 


本 研究 讨论 了 中 国 大 陆 预 售 两 品 房 的 特点 和 风险 。 中 
国政 府 通 过 设 定 资 格 条 件 和 相关 程序 来 监管 和 控制 预 
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在 预 售 制度 的 监督 和 管理 


售 房产 ， 并 要 求 在 预 售 合同 签订 后 及 时 登记 。 但 是 ， 


方法 上 存在 很 大 差异 ， 导 致 


双方 的 不 平等 。 Mi 
合同 签订 到 履行 完毕 


和 风险 。 文 中 还 概括 了 儿 篇 文献 综述 ， 研 究 了 商业 地 


房 预 售 是 一 种 远 期 交易 ， 导 和 致 从 
的 一 


到 两 年 时 间 里 存在 不 确定 性 


产 预 售 交易 中 的 法 律 风 险 和 防范 措施 ， 并 强调 需要 一 
个 全 面 的 法 律 框 如 和 健全 的 法 律 体系 来 规范 预 售 市 场 。 


这 篇 论文 的 主要 研究 问题 是 商业 房地产 预 售 相关 的 主 


要 风险 是 什么 ， 以 及 如 何 防止 这 些 隐患 。 为 了 回答 这 
个 问题 ， 研 究 者 提出 了 一 系列 次 要 研究 问题 ， 分 别 是 


如 何 定 义 预 售 商 中 


EI 


房 合 同 ， 它 们 的 有 效 性 如 何 ， 涉 及 


未 完工 建筑 的 商业 房地产 交易 中 有 哪些 常见 的 法 律 问 


题 ， 涉 及 未 完工 建筑 的 预 售 商业 房地产 交易 中 有 哪些 
避免 法 律 陷阱 的 最 佳 做 法 ， 以 及 中 国 和 分 兰 的 商品 房 
了 预 售 制度 有 什么 不 同 。 


关于 第 一 个 次 要 研究 问题 ， 研 究 者 通过 分 析 相 关 法 律 


法 规 和 实践 经 验 ， 对 预 售 商品 房 合同 进行 了 定义 和 解 
释 ， 并 提出 了 一 些 有 效 性 


方面 的 注意 事项 。 关 于 第 二 


个 次 要 研究 问题 ， 
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研究 


列举 了 未 完工 建筑 交易 中 可 


能 涉及 的 法 律 问 题 ， 如 不 动产 登记 、 土 地 使 用 权 等 问 
题 ， 并 分 析 了 其 可 能 的 风险 和 影响 。 针 对 第 三 个 次 要 
研究 问题 ， 研 究 者 提出 了 一 些 避 免 法 律 陷 阱 的 最 佳 做 
法 ， 包 括 明确 合同 条 款 、 建 立 专 业 的 验收 机 制 等 。 最 
后 ， 针 对 第 四 个 次 要 研究 问题 ， 研 究 者 比较 了 中 国 和 
芬兰 的 贡品 房 预 售 制度 的 不 同 点 ， 包 括 预 售 条 件 、 建 
筑 成 本 管理 和 预 售 资 金 及 抵押 贷款 方面 的 异同 。 


本 研究 通过 法 律 教条 主义 的 方法 ， 对 商业 地 产 预 售 制 
度 进行 了 概述 ， 并 探讨 了 管理 预 售 制度 的 法 律 和 监管 
框架 ， 以 及 确保 买 家 利 丛 的 战略 和 战术 。 在 这 个 过 程 
中 ， 研 究 者 讨论 了 与 预 售 相关 的 潜在 法 律 和 监管 风险 ， 
如 预 售 商 品 房 转让 机 制 不 明确 、 预 售 制 度 广 告 监管 中 
面临 的 问题 、 和 预 售 资金 监管 体系 尚未 完善 等 。 首先 ， 
法 律 制度 应 承认 预 售 商品 房 再 转让 的 合法 性 ， 制 定 相 
应 的 转让 程序 和 条 件 ， 并 确保 对 预 售 转让 的 有 效 监督 。 
这 将 有 助 于 保障 购房 者 的 利 丛 ， 通 过 市 场 配 置 促 进 多 
BAT, IA, MEI DES REA AE SB, 

告 行为 应 受到 严格 监管 。 这 包括 宋 取 司法 认定 责任 
的 原则 ， 确 保 对 发 布 虚假 预 售 广 告 的 房地产 开发 商 奶 


IK 
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FETE. Bon, XM 


售 资 


1 JA 


金 的 有 效 监 管 对 于 人 确保 购房 


段 式 的 资金 监管 体系 ， 包 括 完善 房地产 企业 的 信息 披 
露 机 制 ， 和 采取 由 银行 担任 委托 人 的 委托 机 制 。 此 外 ， 


应 案 取 文件 审查 和 现场 审查 等 机 外 


站， 及 时 有 效 地 批准 


或 拒绝 资金 使 用 申请 。 总 的 来 说 ， 建 议 的 改进 措施 将 


有 助 于 解决 现 有 法 律 环境 在 规范 预 售 机 制 方面 


和 局 限 ， 促 进 商 业 房 地 产 市 场 更 加 安全 和 公平 。 


的 挑战 


本 研究 还 对 芬兰 和 中 国 大 陆 这 两 个 大 陆 法 系 国家 在 预 


售 条 件 、 建 筑 成 本 


管理 


须 在 RS 系统 中 披露 所 有 与 项 目 相关 的 信息 ， 包 括 建 


和 预 售 资金 及 抵押 贷款 方面 的 
异同 进行 了 比较 研究 。 以 下 是 这 两 个 国家 在 这 些 方面 
的 主要 异同 点 。 关 于 芬兰 的 预 售 条 件 房地产 开发 两 2 


5 


筑 成 本 、 贷 款 利率 、 地 价 和 营业 成 本 等 。 此 外 ， 开 发 


商 还 必须 在 销售 前 公开 房屋 的 所 有 重要 特点 ， 例 如 寻 


筑 面积 、 房 间 数 量 和 设施 等 。 而 在 中 国 大 陆 ， 由 于 


J 在 本 不 
IRC 


于 芬兰 的 建筑 成 本 
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ik 


乏 统一 的 法 律 枉 架 ， 开 发 两 不 一 定 需要 公开 这 些 信息 。 
这 可 能 会 导致 买 家 不 


a4 型 


屋 的 实际 价值 和 风险 。 关 
， 开 发 商 必须 披露 项 目的 所 有 


建筑 成 本 ， 并 对 计划 的 开 文 进行 透明 度 。 这 有 助 于 确 
保 房 屋 的 价格 公正 ， 而 开发 商 不 能 将 建筑 成 本 作为 隐 
藏 利润 。 而 在 中 国 大 陆 ， 开 发 商 不 一 定 需要 披露 建筑 
成 本 ， 并 且 一 些 开发 两 可 能 会 在 建筑 成 本 上 进行 调整 ， 
以 增加 隐藏 的 利润 。 关 于 芬兰 的 预 售 资金 及 抵押 贷款 ， 
购房 者 的 预付 球 被 视 为 贷 殊 ， 预 付 球 将 存 人 一 个 由 银 
行 管理 的 抵押 贷款 账户 中 。 在 项 目 完工 之 前 ， 开 发 商 
不 能 使 用 这 些 资 金 。 这 有 助 于 俏 保 购房 者 的 资金 安全 ， 
并 防止 开发 两 滥用 这 些 资 金 。 而 在 中 国 大 陆 ， 一 些 开 
发 两 可 能 会 将 购房 者 的 预付 款 用 于 其 他 项 目 ， 从 而 导 
致 购房 者 的 资金 安全 风险 。 此 外 ， 在 中 国 大 陆 ， 不 同 
的 城市 可 能 宋 用 不 同 的 抵押 贷款 政策 。 尽 管 芬兰 和 中 
国 大 陆 在 预 售 制度 方面 存在 相似 之 处 ， 但 两 国 的 法 律 
环境 和 监管 框架 存在 一 定 的 差异 。 由 于 中 国 大 陆 的 商 
业 地 产 预 售 制度 缺乏 统一 的 法 律 框架 ， 因 此 必须 采用 
一 定 的 监管 政策 来 保 隐 投资 者 的 投资 决策 。 


商品 房 预 售 交易 在 中 国 的 房地产 市 场 中 已 经 成 为 一 个 
重要 的 交易 模式 ， 但 同时 也 存在 一 些 问 题 和 风险 ， 例 
如 开发 商 违 约 、 购 房 者 维权 难度 大 等 问题 。 因 此 ， 为 
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了 改善 


We 


WTS 


序 和 条 件 


Hy A 


a 


渠道 进行 转让 ， 因 此 限制 了 购房 
解决 这 个 问题 ， 我 们 建议 承认 预 售 


法 性 ， 


商品 房 预 售 交 易 的 法 律 环境 和 监管 枉 架 ， 保 障 
的 合法 权 丛 ， 本 研究 提出 了 
品 房 再 转让 的 合法 性 ， 并 


[L 种 改进 方法 。 承 
制定 相关 的 转让 程 


> 目前 ， 在 中 国 房地产 市 场 中 ， 预 售 商 品 房 
的 再 转让 存在 法 律 上 的 风险 ， 购 房 


无 法 通过 合法 的 


的 投资 选择 。 为 了 


并 制定 相关 的 转让 程序 和 条 


购房 


预 售 广告 应 与 合同 


的 选择 权 。 


Ba NS 


A m. B 


> 在 当前 的 两 器 


SK ARTE 


项 目的 


TOL, 导致 购房 
真实 情况 存在 误解 。 


行 严格 


真实 情况 ， 并 避免 因为 广告 误导 而 
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建议 将 预 售 广告 与 合同 框架 相 一 到 


商品 房 再 转让 的 合 


牛 。 这 将 使 得 购房 


可 以 通过 合法 的 渠道 进行 转让 ， 提 高 投资 灵活 性 和 


E 染 相 一 致 ， 并 对 广告 行为 进行 严 
房 预 售 交 易 中 ， 预 售 广 告 往往 


在 签署 合同 之 前 对 


为 了 解 


监管 


FI 5 X 


可 以 


。 这 将 使 


决 这 个 问题 ， 我 们 
， 并 对 广告 行为 进 
更 好 地 了 解 项 目的 
带 来 的 纠纷 和 投诉 。 


建立 预 售 资金 的 两 级 监管 制度 ， 以 人 确保 投资 者 的 资金 
安全 : 在 当前 的 商品 房 预 售 交易 中 ， 购 房 者 的 资金 安 
全 往往 受到 开发 两 的 不 良 行为 影响 ， 例 如 挪用 预 售 资 
金 等 。 为 了 保障 购房 者 的 资金 安全 ， 我 们 建议 建 并 预 
售 资金 的 两 级 监管 制度 ， 即 对 预 售 资金 进行 专门 管理 
和 监管 ， 人 确保 资 金 不 被 挪用 。 同 时 ， 加 强 对 开发 商 的 


出 了 改进 当前 商品 房 预 售 交 易 的 几 种 方法 ， 这 些 改 进 
措施 将 有 助 于 改善 商品 房 预 售 交 易 的 法 律 环境 和 监管 
框架 ， 保 隐 购 房 者 利 丛 ， 促 进 商业 地 产 预 售 制 度 的 健 
康 发 展 。 


这 篇 研究 文章 的 阅读 可 以 使 读者 全 面 了 解 两 业 地 产 预 
售 制度 的 重要 性 和 作用 ， 并 对 该 制度 的 法 律 环境 和 监 
管 枉 染 有 一 个 更 深入 的 了 解 。 该 研究 提出 的 改进 方法 
可 以 为 相关 利 丛 方 提供 有 丛 的 建议 ， 从 而 在 商业 地 产 
预 售 交易 中 更 好 地 保护 买 家 利 丛 和 投资 者 的 资金 安全 。 
此 外 ， 该 研究 还 对 芬兰 和 中 国 大 陆 这 两 个 大 陆 法 系 国 
家 在 预 售 条 件 、 建 筑 成 本 管理 和 预 售 资金 及 抵押 贷款 
方面 的 异同 进行 了 上 比较 研究 ， 这 对 于 对 上 比 研究 预 售 制 
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度 在 不 同 国家 的 实施 方式 和 差异 有 一 个 更 深入 的 了 解 ， 
为 各 国 的 相关 决策 者 提供 参考 。 


该 研究 最 后 指出 ， 虽 然 该 研究 主要 聚焦 于 中 国 两 业 房 
地 产 预 售 制度 的 风险 和 挑战 ， 但 未 来 的 研究 可 以 从 西 
方 的 预 售 制度 中 获得 有 价值 的 指导 和 经 验 。 特 别 是 ， 
发 达 国 家 的 预 售 制度 的 最 佳 实践 可 以 作为 借鉴 ， 为 中 
国 的 预 售 制度 提供 可 行 的 方法 和 经 验 。 这 可 以 帮助 中 
国 避 免 一 些 与 预 售 制度 相关 的 问题 和 风险 ， 并 为 该 国 
的 房地产 市 场 提供 更 加 稳定 和 可 持续 的 发 展 。 总 之 ， 
该 研究 提供 了 一 些 关 于 商业 房地产 预 售 制度 的 重要 见 
解 和 建议 。 通 过 深入 研究 管理 预 售 制度 的 法 律 和 监管 
框架 ， 探 讨 挑 战 和 确保 买 家 利 丛 的 战略 和 战术 ， 以 及 
将 来 从 发 达 国 家 的 最 佳 实践 中 汲取 经 验 ， 可 以 为 中 国 
和 其 他 国家 的 商业 房地产 市 场 提供 更 加 健康 和 可 持续 
的 发 展 。 
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Toteutusyhteenveto 


Kaupallisen kiinteistökaupan ennakkomyyntijärjestelmä 
on tärkeä osa kiinteistöalaa. Tämä järjestelmä tarjoaa 
kehittäjille = tarvittavan rahoituksen ennen suurten 
hankkeiden valmistumista. Ennakkomyyntijärjestelmä 
mahdollistaa kehittäjien myydä rakennuksen tai hankkeen 
yksiköitä ennen rakentamisen valmistumista, jolloin he 
saavat tarvittavat varat hankkeen viimeistelyyn. Näiden 
yksiköiden myynti tapahtuu yleensä alennettuun hintaan, 
koska sijoittaja ottaa jonkin verran riskiä. Samalla 
sijoittajat voivat hyötyä myös kiinteistön arvonnoususta. 
Ennakkomyyntijärjestelmä voi edistää investointien ja 
rakentamisen kehittämistä sekä parantaa kehittäjien 
rahoituksen tehokkuutta. Ennakkomyyntijärjestelmä voi 
tarjota kehittäjille useita etuja. Ensin 
ennakkomyyntijärjestelmä mahdollistaa kehittäjien saada 
tarvittavat varat ennen projektin alkua, mikä vähentää 


rahoituskustannuksia ja välttää liiallista riippuvuutta 
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pankkilainoista. Toiseksi ennakkomyynti voi lisätä 
hankkeen suosiota ja houkuttelevuutta, mikä saa enemmän 
ihmisiä ymmärtämään hankkeen ja olemaan halukkaita 
sijoittamaan siihen. Tämä helpottaa jatkorahoituksen 
saantia kehittäjille ja antaa mahdollisuuden sitoa osa 
tuotoista etukäteen. Lopuksi ennakkomyynti voi tarjota 
kehittäjille tietoa markkinakysynnästä ja sijoittajien 
mieltymyksistä, jotta he voivat paremmin suunnitella ja 
säätää hankkeitaan. On kuitenkin myös joitain mahdollisia 


riskejä ja haasteita ennakkomyyntijärjestelmässä. 


Tämä tutkimus tarjoaa yleiskatsauksen 
ennakkomyyntijärjestelmään kaupallisessa kiinteistöalalla, 
jonka tarkoituksena on valottaa sen erityispiirteitä ja 
haasteita. Ennakkomyyntijärjestelmä tarkoittaa tilannetta, 
jossa kehittäjät myyvät keskeneräisiä kiinteistöhankkeita 
potentiaalisille ostajille ennen rakennuksen valmistumista. 
Tämä järjestelmä on hyvin yleinen kaupallisessa 
kiinteistöalalla, koska suuret hankkeet vaativat yleensä 
suuren pääomainvestoinnin, ja ennakkomyyntijärjestelmä 
voi auttaa kehittäjiä vähentämään riskejä saaden samalla 


riittävät ennakkomyyntivarat. Ennakkomyyntijärjestelmä 
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voi myös tarjota potentiaalisille ostajille alhaisemman 
ostohinnan ja mahdollisuuden valita talon ensin. 
Ennakkomyyntijärjestelmän hallitsemiseksi tarvitaan 
sopiva oikeudellinen ja sääntelykehys. Tämä sisältää 
kehittäjien velvollisuudet ja vastuut sekä sopimusten 
ehtojen sääntelyn kehittäjien ja ostajien välillä. 
Sääntelijöiden tulee varmistaa, että kehittäjien tarjoama 
tieto on tarkkaa ja läpinäkyvää sekä että kotiostajien 
oikeudet ovat suojattuja. Sääntelyn tasolla on myös 
tarpeen varmistaa, että kehittäjillä on riittävästi pääomaa 
ja teknistä osaamista projektien viimeistelyyn riskien ja 


hankaluuksien vähentämiseksi ostajille. 


Tässä tutkimuksessa käsitellään kaupallisen asuntokaupan 
ennakkomyyntiä Kiinan mantereella. Kiinan hallitus 
sääntelee ja valvoo ennakkomyyntikiinteistöjä asettamalla 
pätevyysvaatimuksia ja niihin liittyviä menettelyjä, ja 
vaatii ajoissa rekisteröintiä ennakkomyyntisopimuksen 
allekirjoittamisen jälkeen. Kuitenkin 
ennakkomyyntijärjestelmän valvonnassa ja 
hallinnoinnissa on suuria eroja, mikä johtaa epätasa- 


arvoon osapuolten välillä. Kaupallisen asuntokaupan 
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ennakkomyynti on eteenpäin suuntautuva liiketoimi, mikä 
aiheuttaa epävarmuutta ja riskejä yhdestä kahteen vuoteen 
sopimuksen allekirjoittamisesta suorituksen 
valmistumiseen. Tutkimuksessa tehdään myös yhteenveto 
useista kirjallisuuskatsauksista, tutkitaan laillisia riskejä ja 
ehkäiseviä toimenpiteitä kaupallisessa kiinteistöalan 
ennakkomyyntitapahtumissa sekä korostetaan tarvetta 
kattavalle oikeudelliselle kehykselle ja toimivalle 
oikeusjärjestelmälle ennakkomyyntimarkkinoiden 
sääntelemiseksi. Tämän tutkimuksen 
päätutkimuskysymys on, mitkä ovat tärkeimmät 
kaupallisen kiinteistöalan ennakkomyyntiin liittyvät riskit 
ja miten niitä voidaan ehkäistä. Vastausta tähän 
kysymykseen varten tutkijat esittivät joukon toissijaisia 
tutkimuskysymyksiä, = nimittäin miten kaupallisten 
asuntokaupan ennakkomyyntisopimukset määritellään, 
miten päteviä ne ovat, ja mitkä ovat yleiset lailliset 
kysymykset keskeneräisiin rakennusprojekteihin 
liittyvissä kaupallisissa kiinteistökaupoissa? Mitkä ovat 
parhaat käytännöt laillisten sudenkuoppien välttämiseksi 
ennakkomyyntikaupallisissa kiinteistökaupoissa 


rakentamiseen liittyen, ja mitkä ovat kaupallisen 
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asuntokaupan ennakkomyyntijärjestelmien erot Kiinassa 


ja Suomessa. 


Ensimmäisen toissijaisen tutkimuskysymyksen osalta 
tutkijat määrittelivät ja selittivät kaupallisen asuntokaupan 
ennakkomyyntisopimuksen analysoimalla asiaankuuluvia 
lakeja, säädöksiä ja käytännön kokemuksia sekä esittivät 
joitain varotoimenpiteitä tehokkuuden varmistamiseksi. 
Toisen toissijaisen tutkimuskysymyksen osalta tutkijat 
listasivat mahdolliset lailliset kysymykset, jotka liittyvät 
keskeneräisiin rakennuskauppoihin, kuten kiinteistön 
rekisteröinti, maankäyttöoikeudet jne., ja analysoivat 
niiden mahdollisia riskejä ja vaikutuksia. Kolmannen 
toissijaisen tutkimuskysymyksen osalta tutkijat esittivät 
joitain parhaita käytäntöjä laillisten ansakuoppien 
välttämiseksi, mukaan lukien sopimuksen ehtojen 
selventäminen ja ammattimaisen hyväksymismekanismin 
perustaminen. Lopuksi neljännen 
osatutkimuskysymyksen osalta tutkijat vertasivat Kiinan 
ja Suomen kaupallisen asuntokaupan 
ennakkomyyntijärjestelmien eroja, mukaan lukien 


ennakkomyyntiehtojen, rakennuskustannusten hallinnan 
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sekä — ennakkomyyntivarojen ja = kiinnityslainojen 


samankaltaisuudet ja erot. 


Tämä tutkimus tarjoaa yleiskatsauksen kaupallisen 
kiinteistöalan ennakkomyyntijärjestelmästä oikeudellisen 
dogmaattisen lähestymistavan kautta ja tutkii 
ennakkomyyntijärjestelmää koskevaa oikeudellista ja 
sääntelykehystä sekä strategioita ja taktiikoita ostajien 
etujen turvaamiseksi. Tässä prosessissa tutkijat 
käsittelevät ennakkomyyntiin liittyviä mahdollisia 
oikeudellisia ja sääntelyriskejä, kuten epäselvää 
ennakkomyyntikaupallisen asuntokaupan 
siirtojärjestelmää, ennakkomyyntijärjestelmän mainosten 
valvonnassa esiin tulevia ongelmia sekä puutteellista 


ennakkomyyntivarojen valvontajärjestelmää. Ennen 


kaikkea oikeusjärjestelmän tulisi tunnustaa 
ennakkomyyntikaupallisen asuntokaupan 
uudelleensiirtämisen laillisuus, laatia vastaavat 


siirtomenettelyt ja -ehdot sekä varmistaa tehokas 
ennakkomyyntisiirron valvonta. Tämä auttaa suojelemaan 
kotiostajien etuja ja edistää monenkeskistä tasapainoa 


markkina-allokaation kautta. Toiseksi 


166 


ennakkomyyntimainosten on = heijastettava = tarkasti 
sopimuksen viitekehystä, ja mainonnan käyttäytymistä on 
säänneltävä tiukasti. Tämä sisältää vastuun määrittelyn 
periaatteen hyväksymisen, jotta varmistetaan, että vääriä 
ennakkomyyntimainoksia julkaisevat kiinteistökehittäjät 
joutuvat vastuuseen. Lopuksi ennakkomyyntivarojen 
tehokas valvonta on ratkaisevaa kotiostajien varojen 
turvallisuuden varmistamiseksi. Tämä edellyttää kahden 
vaiheen pääoman valvontajärjestelmän = perustamista 
tapahtuman ennen ja aikana, mukaan lukien 
kiinteistöyhtiöiden tietojen = julkistamismekanismin 
parantaminen ja pankkien toimiminen asiakkaana 
valtuuttamismekanismin avulla. Lisäksi olisi 
hyväksyttävä dokumenttien tarkastus ja paikan päällä 
suoritettava tarkastus varojen käyttöä koskevien 
hakemusten hyväksymiseksi tai — hylkäämiseksi 
ajankohtaisesti ja tehokkaasti. Kokonaisuutena ehdotetut 
parannukset auttavat käsittelemään nykyisen 
oikeudellisen ympäristön sääntelymekanismin haasteita ja 
rajoituksia sekä edistämään turvallisempaa ja 
oikeudenmukaisempaa kaupallisen kiinteistöalan 


markkinaa. 
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Tämä tutkimus tekee myös vertailevan tutkimuksen 
ennakkomyyntiehtojen, rakennuskustannusten hallinnan 
sekä ennakkomyyntirahoituksen ja kiinnityslainojen 
samankaltaisuuksista ja eroista Suomen ja mantereen 
Kiinan välillä, kahden siviilioikeudellisen maan välillä. 
Tässä ovat tärkeimmät samankaltaisuudet ja erot näiden 
osalta kahden maan välillä. Suomen 
ennakkomyyntiehdoista kiinteistökehittäjien on annettava 
RS-järjestelmässä kaikki projektiin liittyvät tiedot, 
mukaan lukien rakennuskustannukset, lainakorot, maan 
hinnat ja käyttökustannukset. Lisäksi kehittäjien on ennen 
myyntiä ilmoitettava talon kaikki tärkeät ominaisuudet, 
kuten kerrosala, huoneiden määrä ja varusteet. Mantereen 
Kiinassa kehittäjien ei tarvitse välttämättä ilmoittaa näitä 
tietoja yhtenäisen oikeudellisen kehyksen puuttumisen 
vuoksi. Tämä voi aiheuttaa ostajille epäselvyyksiä kodin 
todellisesta arvosta ja riskeistä Suomen osalta 
rakennuskustannusten hallinnassa kehittäjien on 
ilmoitettava kaikki hankkeen rakennuskustannukset ja 
annettava avoimuutta suunnitelluista menoista. Tämä 
auttaa varmistamaan, että talon hinta on 


oikeudenmukainen eikä kehittäjä voi = käyttää 
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rakennuskustannuksia piilovoittona. Mantereen Kiinassa 
kehittäjien ei tarvitse välttämättä ilmoittaa 
rakennuskustannuksia, ja jotkut kehittäjät voivat tehdä 
muutoksia rakennuskustannuksiin lisätäkseen 
piilovoittoja. Suomen osalta ennakkomyyntirahoituksen ja 
kiinnityslainojen osalta kotiostajan etumaksu katsotaan 
lainaksi, ja etumaksu talletetaan pankin hallinnoimaan 
kiinnitystilille. Kehittäjät eivät pääse käsiksi varoihin 
ennen hankkeen valmistumista. Tämä auttaa pitämään 
kotiostajien varat turvassa ja estää kehittäjiä 
väärinkäyttämästä näitä varoja. Mantereen Kiinassa jotkut 
kehittäjät voivat käyttää ostajien etumaksuja muihin 
hankkeisiin, mikä aiheuttaa taloudellisia 
turvallisuusriskejä = kotiostajille. Lisäksi mantereen 
Kiinassa eri kaupungit voivat soveltaa erilaisia 
kiinnityslainapolitiikkoja. Vaikka Suomella ja mantereella 
Kiinalla on samankaltaisuuksia 
ennakkomyyntijärjestelmässä, kahden maan 
oikeudellisessa ympäristössä ja sääntelykehyksessä on 
tiettyjä eroja. Koska mantereen Kiinan kaupallisen 
kiinteistöalan — ennakkomyyntijärjestelmässä puuttuu 


yhtenäinen oikeudellinen kehys, on otettava käyttöön 
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tiettyjä sääntelypolitiikkoja suojellakseen = sijoittajien 


sijoituspäätöksiä. 


Kaupallisen asuntokaupan ennakkomyyntikaupasta on 
tullut tärkeä kauppatapa Kiinan kiinteistömarkkinoilla, 
mutta siinä on myös joitain ongelmia ja riskejä, kuten 
kehittäjien maksukyvyttömyys ja vaikeudet kotiostajien 
oikeuksien suojelemisessa. Siksi tämän tutkimuksen 
tavoitteena on parantaa kaupallisten asuntokaupan 
ennakkomyyntikaupan oikeudellista ympäristöä ja 
sääntelykehystä sekä suojella ostajien laillisia oikeuksia ja 
etuja. Tunnusta ennakkomyytävän kaupallisen 
asuntokaupan uudelleenmyynnin laillisuus ja muotoile 
siihen liittyvät siirtojärjestelmät ja -ehdot: Tällä hetkellä 
Kiinan kiinteistömarkkinoilla on oikeudellisia riskejä 
ennakkomyytävän kaupallisen asuntokaupan 
uudelleenmyynnissä, ja ostajat eivät voi tehdä siirtoja 
laillisten kanavien kautta, joten heidän 
sijoitusvaihtoehtonsa ovat rajoitetut. Tämän ongelman 
ratkaisemiseksi ehdotamme ennakkomyytävän 
kaupallisen asuntokaupan uudelleenmyynnin laillisuuden 


tunnustamista ja siihen liittyvien siirtojärjestelmien ja - 
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ehtojen muotoilua. Tämä mahdollistaa kotiostajien 
siirtymisen laillisten kanavien kautta, parantaa 


sijoitusjoustavuutta ja kotiostajien valintaoikeutta. 


Ennakkomyynnin mainosten tulee olla yhdenmukaisia 
sopimuskehyksen kanssa, ja mainonnan käyttäytymistä 
tulee valvoa tiukasti: — Nykyisissä kaupallisen 
asuntokaupan ennakkomyynneissä ennakkomyynnin 
mainokset ovat usein liioittelevia, mikä johtaa ostajien 
hämmennykseen projektin todellisesta tilanteesta ennen 
sopimuksen — allekirjoittamista. Tämän = ongelman 
ratkaisemiseksi ehdotamme, että ennakkomyynnin 
mainokset sovitetaan sopimuskehykseen ja mainonnan 
käyttäytymistä säännellään tiukasti. Tämä auttaa ostajia 
paremmin ymmärtämään projektin todellista tilannetta ja 
välttämään = harhaanjohtavien mainosten aiheuttamia 


riitoja ja valituksia. 


Perusta kaksitasoinen valvontajärjestelmä 
ennakkomyynnin rahoituksen turvaamiseksi: Nykyisissä 
kaupallisen asuntokaupan ennakkomyynneissä ostajien 
varojen turvallisuus on usein kehittäjien huonon 


käyttäytymisen, = kuten ennakkomyynnin rahojen 
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väärinkäytön, vaarassa. = Kotiostajien = taloudellisen 
turvallisuuden suojelemiseksi ehdotamme kaksitasoisen 
valvontajärjestelmän perustamista — ennakkomyynnin 
rahoitukselle, eli suoritetaan erityistä hallintaa ja 
valvontaa ennakkomyynnin rahojen osalta varmistaen, 
että varoja ei väärinkäytetä. Samalla kehittäjien valvontaa 
vahvistetaan estämään heidän huonoa käyttäytymistään. 
Yhteenvetona tämä tutkimus ehdottaa useita tapoja 
parantaa nykyisiä kaupallisen kiinteistöalan 
ennakkomyynnin kauppoja. Nämä parannustoimenpiteet 
auttavat — parantamaan kaupallisen kiinteistöalan 
ennakkomyynnin kauppojen oikeudellista ympäristöä ja 
sääntelykehystä, suojelemaan kotiostajien etuja ja 
edistämään kaupallisen kiinteistöalan ennakkomyynnin 


järjestelmän terveellistä kehitystä. 


Tämän — tutkimusartikkelin lukeminen mahdollistaa 
lukijoiden täyden ymmärryksen kaupallisen kiinteistöalan 
ennakkomyynnin järjestelmän tärkeydestä ja roolista sekä 
syvemmän käsityksen järjestelmän = oikeudellisesta 
ympäristöstä ja sääntelykehikosta. Tutkimuksessa esitetyt 


parannusehdotukset voivat tarjota hyödyllisiä suosituksia 
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asiaan liittyville sidosryhmille, jotta kotiostajien etuja ja 
sijoittajien varojen turvallisuutta voidaan paremmin 
suojella kaupallisen kiinteistöalan ennakkomyynnin 
kaupoissa. Lisäksi tutkimuksessa tehtiin vertaileva 
tutkimus ennakkomyynnin ehtojen, rakennuskustannusten 
hallinnan sekä —ennakkomyynnin rahoituksen ja 
kiinnityslainojen samankaltaisuuksista ja eroista Suomen 
ja mantereen Kiinan välillä, kahden siviilioikeusmaan 
välillä, mikä on hyödyllistä ennakkomyyntijärjestelmien 
vertailevassa tutkimuksessa eri maissa. Saadakseen 
syvällisemmän käsityksen eri maiden toteutustavoista ja 
eroista sekä tarjotakseen viitettä eri maiden asiaan 


liittyville päättäjille. 


Tutkimus päättyy osoittaen, että vaikka tämä tutkimus 
keskittyy pääasiassa Kiinan kaupallisen kiinteistöalan 
ennakkomyynnin järjestelmän riskeihin ja haasteisiin, 
tulevaisuuden tutkimus voi saada arvokasta ohjausta ja 
kokemusta länsimaisten ennakkomyynnin järjestelmien 
osalta. Erityisesti kehittyneiden maiden ennakkomyynnin 
järjestelmien parhaat käytännöt — voivat toimia 


viitteellisenä tarjoten toteutuskelpoisia menetelmiä ja 


173 


kokemusta Kiinan ennakkomyynnin järjestelmää varten. 
Tämä auttaa Kiinaa välttämään osan ennakkomyynnin 
järjestelmään liittyvistä ongelmista ja riskeistä sekä 
tarjoamaan vakautta ja kestävää kehitystä maan 
kiinteistömarkkinoille. Yhteenvetona tutkimus tarjoaa 
tärkeitä oivalluksia ja = suosituksia = kaupallisen 
kiinteistöalan ennakkomyynnin järjestelmään liittyen. 
Syvällisellä tutkimuksella ennakkomyynnin järjestelmän 
oikeudellisesta ja sääntelykehystä koskevista 
kysymyksistä, haastamalla ja suojelemalla ostajien etuja 
sekä oppimalla kehittyneiden maiden parhaista 
käytännöistä tulevaisuudessa, Kiinan ja muiden maiden 
kaupallinen kiinteistöalan markkina voi kehittyä 


terveellisesti ja kestävästi. 
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The pre-sale system for commercial 
properties is a critical aspect of the real 
estate industry, allowing developers and 
investors to secure funding before project 

completion. This research provides an 
of the pre-sale system, exploring 


overview 
and the 


its characteristics, challenges, 
legal and regulatory framework governing 
it. Potential risks associated with 
pre-sales are discussed, and strategies to 
improve the system are proposed, 
including clarifying transfer mechanisms, 
regulating advertising practices, and 
implementing a two-stage supervision 
system for funds. Comparative analysis 
between Finland and Mainland China 
highlights similarities and differences, 
emphasizing the need for regulatory 
policies. The research contributes to 
understanding pre-sale systems and 
informs decision-making for industry 
professionals. 
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